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EXECUTIVE SUMMARY

1. Since 2021, the International Criminal Court (“ICC”) Prosecutor has been
investigating allegations of international crimes committed in Palestine.
However, not all allegations will necessarily be admissible before the ICC. One
restriction follows from the principle of “complementarity”, which establishes
that a matter is only admissible before the ICC where it is not investigated or
prosecuted domestically.

2. This opinion sets out the considerations likely to arise if complementarity is put
before the ICC in the Palestine Situation.

3.  In principle, a complementarity challenge might concern the admissibility of
either a specific case, or of an entire investigation (the “situation”). However, the
period for bringing the latter type of challenge has expired in the Palestine
Situation. The consequence is that any complementarity challenge can only be
brought in the context of an individual case. In other words, Israel (or a particular
suspect) may only rely on the principle of complementarity to challenge the
admissibility of a particular case, against a particular suspect, concerning particular
conduct.

4. At the present time, we do not know in which case or cases such a challenge
might be brought. Two ICC cases are known to be open — against Benjamin
Netanyahu and Yoav Gallant — but the full details are not public, and neither
(yet) involves a complementarity challenge. Other cases may have been opened
without public announcement, or may be initiated in the future.

5. This has added a level of difficulty to our analysis. A complementarity challenge
within a given case necessarily depends on its specifics — including the subject
matter of the ICC’s case, and the particular steps taken (and not taken)
domestically regarding that same case. Without knowing the details of any
specific ICC case which might be challenged in this way, much less access to
primary materials from the Israeli justice system about steps taken in respect of
it, we are unable to reach conclusions about admissibility. Instead, we have
sought to identify factors which we believe may prove to be relevant to a future

* The authors are grateful for the reviewing and proofreading assistance provided by Grace Beattie.
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challenge, taking into account the ICC’s caselaw, Israel’s legal framework and
institutional structures, and observable patterns in how the Israeli justice system
has handled certain types of cases to date.

We have structured our analysis around the two steps that determine a
complementarity challenge. (1) The first step is to ask whether there is sufficient
“activity” at the national level to constitute an investigation or prosecution, and
whether that activity concerns the same person and conduct as the ICC case. If
the activity test is not met, the case is admissible at the ICC. (2) If — and only if —
the activity test is satisfied, it becomes necessary to assess whether the state is
unwilling or unable to genuinely carry out the investigation or prosecution.

Activity

7.

10.

Our review of the ICC’s practice to date underscores the fundamental
importance of the first step in a complementarity analysis: activity. Although
analysis and commentary often focus on the “unwillingness” (and/or “inability”)
component of complementarity, our conclusions are shaped by the fact that the
bulk of the ICC’s complementarity decisions to date have been determined on
the basis that the activity requirement was not met, without proceeding to the
second part of the test. Either the steps taken domestically simply did not suffice
to amount to a criminal investigation in the true sense, or the domestic case did
not address the same person and substantially the same conduct as the ICC case.

For those who seek to argue that an ICC case is admissible, the activity
requirement is the strongest weapon. The concept has been interpreted
expansively, including to encompass some factors which might at first glance
appear to suggest unwillingness or inability. And whether consciously or not,
ICC judges appear to be more open to concluding that institutions have simply
not acted, rather than to finding that judicial actors lacked independence or
impartiality.

Moreover, in the Israeli legal system, there are compelling reasons why a finding
of inactivity appears likely, if not inevitable, in respect of the publicly known
cases currently before the ICC, as well as other possible ICC cases.

As a question of domestic law, it may simply be impossible for relevant
proceedings to be brought in Israel, with the result that they do not occur (that
is, inactivity). This is because Israeli law does not contain domestic offences
which address the conduct covered by many international crimes. Israeli law
prohibits genocide and contains a small number of military offences comparable
to some war crimes. However, many war crimes and crimes against humanity

concern conduct which is simply not criminalised in Israel. Israeli law also does
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12.

13.

not contain forms of liability mirroring those often used by the ICC to charge
commanders and military superiors. These legal lacunae alone may prove fatal
to a complementarity challenge in many cases — possibly including in the cases
against Netanyahu and Gallant. That is because even if Israeli prosecutors were
to open proceedings against them regarding the events which are the subject of
the ICC cases, they would need to use domestic offences and forms of
participation which may not fully address all aspects of the conduct covered by
the ICC cases, with the potential result that the domestic cases would not concern
the “same conduct” as those before the ICC.

Additionally, to date there has been no (known) investigation or prosecution in
Israel of a military or political leader at the level which is likely to be the focus of
an ICC case. Israel argues that it applies robust criminal justice processes in both
the military and civilian spheres, and points to investigations overseen by the
military police and the Military Advocate General into alleged crimes
perpetrated by members of the Israel Defense Forces (“IDF”). However, without
exception, such investigations concern low-level soldiers accused of direct forms
of perpetration which involved a violation of IDF orders or rules. Such cases are
unlikely to ever be the focus of an ICC prosecution. Instead, the ICC is likely to
pursue persons at a mid- or high- level in Israeli institutions, who are alleged to
have committed crimes not in violation of IDF orders or policies, but rather
through those orders or policies. Even if a narrow margin exists within which
such persons and conduct are able to be prosecuted under Israeli penal law, we
have not found evidence that this has occurred to date. Regardless of why that
is the case, if there has been no activity at the domestic level which concerns the
same person and substantially the same conduct as an ICC case, the latter
remains admissible.

These factors lead us to consider it unlikely that Israel or an individual suspect
in an ICC case will be able to overcome the activity hurdle.

Nonetheless, if the subject matter of a given ICC case is an offence in Israeli law,
it is possible that Israel might initiate relevant domestic proceedings in the
future, even if for no other reason than to render that ICC case inadmissible.
There would be nothing improper in such action by Israel: complementarity is
designed to encourage domestic proceedings. Accordingly, although to date
there have been no Israeli domestic proceedings likely to displace an ICC case
via complementarity, it remains possible that such proceedings could be brought
in the future.
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14.

With this possibility in mind, we have also considered the factors which might
be relevant in the second step of a complementarity assessment, if Israeli
proceedings are able to meet the activity test.

Unwillingness or inability

15.

16.

17.

Our analysis of the second step of complementarity focuses mostly on
unwillingness, with minimal attention to inability. That is because Israel clearly
does not lack the functioning structures of a State, so the only argument for
inability might be that to which we have alluded already above: gaps in the legal
framework which render prosecutions of certain conduct impossible. However,
the ICC is yet to consider whether legislative lacunae can constitute “inability”.
And we consider it far more likely that these matters will lead to a conclusion of
inactivity, rendering the question of inability moot.

Unwillingness, on the other hand, seems certain to be a live issue in any
complementarity challenge in the Palestine Situation which passes the activity
test. Unwillingness is defined in the ICC statute as occurring where domestic
proceedings are undertaken with the purpose of shielding the suspect; or where
the domestic proceedings are affected either by unjustified delay or by a lack of
independence or impartiality which is inconsistent with an intent to bring the
suspect to justice.

Here our conclusions are far more circumspect. This is not because we are
convinced that the Israeli justice system operates fairly in cases of IDF crimes
against Palestinians. Rather, we emphasise that establishing unwillingness
before the ICC is challenging. While many factors are at play, we highlight three
which we view as particularly significant:

(i)  First, the primary type of “unwillingness”, shielding, requires proof that
obstacles in the justice process have a specific purpose. This is very difficult
to establish. The other types of unwillingness can be more easily proved
and are therefore more likely to be applied in practice.

(i) Secondly, when assessing domestic justice systems, ICC judges have
applied a presumption of impartiality. This has the effect of muddying
somewhat the principle that a party who raises domestic proceedings to
challenge admissibility bears the burden of proof. In practice, the ICC will
not readily conclude that national judicial actors are biased or unwilling.

(iii) Thirdly, what must be demonstrated to show unwillingness is not merely
a generalised pattern of bias or other failings in the justice sector. Such
evidence would suffice where complementarity is applied at the situation
level to an investigation as a whole (for example in an article 18(2) process).
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19.

However, where complementarity is dealt with in a specific case, the
question is whether that case is affected by a lack of independence or
impartiality. The point is a fine one. We do not say that material
demonstrating systemic bias or structural failings cannot be relevant. To
the contrary, ICC judges have accepted the relevance of material about the
broader national justice section. However, such material is unlikely to be
determinative on its own. The question will remain whether the particular
case at hand has been tainted by those systemic failures.

Accordingly, we have noted a range of concerns about the Israeli justice system
as a whole. We have then sought to identify how these concerns might be
relevant (i) if they have demonstrably arisen in the specific case at hand; and (ii)
to demonstrate patterns across the Israeli criminal and military justice systems
which may bolster a conclusion that the handling of a particular case lacks
independence or impartiality. At the case stage, evidence of systemic failings is
otherwise unlikely to be relevant to a complementarity challenge.

As we observed above, these are not matters on which we can reach any
conclusions. We are addressing ICC cases of unknown subject-matter, and either
unidentified or hypothetical Israeli domestic investigations or prosecutions.
Moreover, even in respect of Israeli domestic proceedings which are known to
us, we do not have access to the casefile material (which would surely be
submitted to the ICC in a complementarity challenge), making it impossible to
be certain of what has actually occurred in those cases. Accordingly, this opinion
aims to identify factors which may arise, and how the ICC might address them
in a potential future challenge.
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PART I: INTRODUCTION AND CONTEXT

1. INTRODUCTION

1.

Since the International Criminal Court (“ICC” or “the Court”) opened its
investigation into alleged crimes in Palestine, Israel has rejected the Court’s
involvement. After the ICC Prosecutor requested arrest warrants for Prime
Minister Benjamin Netanyahu and former Defence Minister Yoav Gallant, Israel
began litigating these questions before the ICC, objecting to the Court’s
involvement. While not yet a direct issue in the litigation to date, it seems
probable that arguments will eventually be made based on the principle of
“complementarity”.

Complementarity is the notion that the ICC cannot act where a national justice
system is itself undertaking genuine criminal proceedings in respect of the same
matter. This advice considers how questions of complementarity may arise and
be determined in the ICC’s Situation in the State of Palestine (”Palestine
Situation”).

1.1 Background to this advice

3.

This advice was commissioned by a UK-based charity, Lawyers for Palestinian
Human Rights (“LPHR”). LPHR engages with international justice mechanisms,
including the ICC, to pursue accountability for Palestinian victims of alleged
violations of international criminal law in Gaza and the West Bank, including
East Jerusalem.

LPHR seeks to better understand how the work of Israel’s civilian and military
justice systems might be assessed in ICC decisions regarding complementarity.

We were requested to advise beyond the two arrest warrants known to currently
exist in the Palestine Situation (for Netanyahu and Gallant),! and to consider the
relevance of complementarity for possible additional cases which could be
initiated by the Office of the Prosecutor (“OTP”). We were also asked to consider
three case studies as part of our analysis. These concern how Israeli legal
proceedings have operated in respect of three contexts which might conceivably
be the subject of a future ICC case: (i) the targeting of civilian objects during the

1 We note media reporting in May 2026 that further warrants have been requested: L. Rozovsky, ICC
Prosecutor Seeks Warrants for Ben-Gvir, Smotrich, Other Israeli Officials, Haaretz, 17 May 2026. At the

date of this advice, the ICC has not confirmed whether requests for further warrants have been made
and has denied that any further warrants have been issued. The alleged conduct addressed by any
further warrant requests (if made) is also not known. Accordingly, we have not addressed these reports
in this advice.


https://www.haaretz.com/israel-news/israel-security/2026-05-17/ty-article/.premium/icc-prosecutor-asks-for-arrest-warrants-for-israeli-officials-source-says/0000019e-352a-d99f-ab9f-75ab00c20000
https://www.haaretz.com/israel-news/israel-security/2026-05-17/ty-article/.premium/icc-prosecutor-asks-for-arrest-warrants-for-israeli-officials-source-says/0000019e-352a-d99f-ab9f-75ab00c20000

1.2

1.3

10.

11.

2014 hostilities in Gaza; (ii) the Great March of Return protests that took place in
Gaza between 2018 and 2019; and (iii) the current hostilities in Gaza which have

been occurring since 7 October 2023.

We do not purport to reach conclusions on how questions concerning
complementarity will be resolved, either regarding these case studies, or in the
context of the Palestine Situation generally. This would be an impossible task to
undertake outside a specific complementarity challenge and without access to
the material that will be relied upon within it. Rather, by reference to public
information about Israeli legal systems and the three case studies, we identify
factors that may arise for argument within a complementarity assessment.

Structure

We begin this opinion with Part I setting out introductory and contextual
material. Within it, Section 2 sets out a brief overview of the principle of
complementarity, while Section 3 addresses procedural questions. We explain
how challenges concerning complementarity can be raised and by whom, and
how they are resolved.

In Part II we turn to the relevant facts. It begins with Section 4, addressing the
Israeli legal context, including substantive law and the institutions and
procedures through which it is implemented. Sections 5, 6, and 7 contain
overviews of the three case studies we have been asked to consider.

In Part III we consider how these facts may be addressed through the lens of
complementarity. Section 8 explains the legal test for assessing the first step of a
complementarity analysis, “inactivity”. Section 9 does the same in respect of the
second step, concerning a State’s unwillingness or inability to act. In Section 10
we set out concluding remarks summarising the most important factors we have
identified as potentially arising in a complementarity challenge in the Palestine
Situation.

Scope and terminology

For the benefit of lay readers, we note that complementarity is one facet of
admissibility at the ICC; and that admissibility is a concept distinct from
jurisdiction.

Jurisdiction is concerned with the extent (and limits) of the Court’s power to act.
Admissibility “mainly concerns the scenarios or conditions on the basis of which
the Court shall refrain from exercising its recognised jurisdiction over a given



12.

13.

14

14.

15.

situation or case”.? The Rome Statute requires that the Court must refrain from
acting in two types of scenarios where a matter is “inadmissible” before the ICC.
The first are those affected by the principle of complementarity; the second are
those which demonstrate insufficient gravity.’

This document is concerned only with complementarity, and the circumstances
in which it will render a matter inadmissible before the ICC. The second basis on
which a matter may be rendered inadmissible before the ICC, gravity, is not
discussed. Therefore, references to admissibility in this document should be
understood as going to complementarity, rather than to gravity.
Complementarity is concerned with legal processes that occur in a national
system. ICC texts refer in particular to two types of national legal processes:
investigations and prosecutions. For ease of reference, in this opinion we use the
term “proceedings” broadly, so as to encompass both of these concepts as well
as related preliminary steps. Accordingly, a reference to domestic “proceedings”
in this document does not necessarily imply the initiation of a prosecution or a
trial, but can concern the opening of an investigation or a preparatory step
preceding it.

In this opinion we are concerned only with complementarity issues which may
arise regarding proceedings in Israel. Although we are aware of some efforts to
initiate criminal proceedings against Israeli officials in third States on the basis
of universal jurisdiction, we do not address these.

Sources

Our assessments in this opinion cover a range of factual matters concerning
events in Israel and Palestine, Israeli law, and Israeli institutions and their
procedures.

Where possible, we have sought to refer directly to original sources — for example
Israeli laws and court decisions. Where laws are publicly available online,* we
have referenced those versions, in their original Hebrew. Our opinion reflects
these laws as they existed at the date of this opinion (we acknowledge that they
may later be amended).

2 Situation in the Republic of Kenya, Decision Pursuant to Article 15 of the Rome Statute on the
Authorization of an Investigation into the Situation in the Republic of Kenya, ICC-01/09-19-Corr, 31

March 2010 (“Kenya Decision”), para. 40.

3 UN General Assembly, Rome Statute of the International Criminal Court, 17 July 1998 (“Rome
Statute”), art. 17(1).

4 For current consolidated versions of laws, we have relied on nevo.co.il, Israel’s primary legal database.
However, we have provided links to legislation on nevo.co.il only when these documents are available
to the general public (as opposed to paying subscribers).
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https://www.legal-tools.org/doc/f0caaf/
https://www.legal-tools.org/doc/f0caaf/
https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf

16. In making use of these original Israeli legal sources, we have been limited by the
fact that we are unable to read Hebrew and are not qualified in Israeli law. For
Hebrew sources, we relied in the first instance on machine translation. We then
had an initial draft of this opinion reviewed by a lawyer qualified in Israel to
confirm that our understanding on these matters, including the adequacy of the
translations that we used, was correct.

17. A more significant obstacle arises from the fact that in many areas, primary
documentation on relevant matters is not publicly available. That is the case not
only for the case files of matters investigated or prosecuted in Israel, but also for
many matters of institutional practice and procedure. We have consequently had
to rely heavily on secondary sources. We have indicated throughout the text the
facts and matters for which we have relied exclusively upon those secondary
sources.

18.  We have made particular use of the reports of a range of commissions of inquiry
which have been established, both in Israel and internationally. As we refer to
these throughout our opinion we list them here for ease of reference later:

(i) In April 2009 the UN Human Rights Council established a fact-finding
mission, led by Richard Goldstone, to investigate violations of international
human rights law and humanitarian law during the 2008-2009 conflict in
Gaza.’ In September 2009, the mission published its report (the “Goldstone
Report”), which encompassed a discussion of “accountability and judicial

remedies”.¢

(ii) While the Goldstone Report was still in process, the Israeli Ministry of
Foreign Affairs released a Government report on the “Factual and Legal
Aspects” of the Gaza conflict, including the system used to investigate
complaints against the Israel Defense Forces (“IDF”).” An update was
issued in January 2010.8

(iii) Also in 2010, the Israeli Government established the Public Commission to
Examine the Maritime Incident of 31 May 2010, chaired by Jacob Tiirkel

5 Human Rights Council, A/HRC/12/48, Report of the United Nations Fact-Finding Mission on the Gaza
Conflict, 25 September 2009 (“Goldstone Report”), para. 1.

6 Jbid., part 4.

7 The State of Israel, The Operation in Gaza 27 December 2008 — 18 January 2009: Factual and Legal
Aspects, July 2009.

8 The State of Israel, Gaza operation investigations: an update, January 2010 (“Update to the Factual
and Legal Aspects Report”). This report was subsequently submitted to the General Assembly by the
Israeli Government: General Assembly, A/64/651, Follow up to the report of the United Nations Fact-
Finding Mission on the Gaza Conflict: Report of the Secretary-General, 4 February 2010. References
hereafter contain hyperlinks to the version of the document submitted to the General Assembly.

4



https://www.legal-tools.org/doc/ca9992/
https://www.legal-tools.org/doc/ca9992/
https://www.gov.il/BlobFolder/generalpage/the-operation-in-gaza-factual-and-legal-aspects/en/English_SiteTransfer_DOCUMENTS_operation_in_gaza_factual_and_legal_aspects.pdf
https://www.gov.il/BlobFolder/generalpage/the-operation-in-gaza-factual-and-legal-aspects/en/English_SiteTransfer_DOCUMENTS_operation_in_gaza_factual_and_legal_aspects.pdf
https://www.gov.il/en/pages/gaza-operation-investigations-an-update
https://unispal.un.org/pdfs/a64651.pdf
https://unispal.un.org/pdfs/a64651.pdf

(the “Turkel Commission”). It was tasked with examining Israel’s naval
blockade of Gaza and the IDF’s actions in enforcement of that blockade on
31 May 2010, which resulted in the deaths of nine passengers on board the
Mavi Marmara and injuries to many others.” It was also asked to consider:

whether the examination and investigation process for complaints and
allegations raised with regard to violations of the law of combat, as generally
practiced in Israel and as implemented with regard to the incident under
consideration, is consistent with the obligations of the State of Israel pursuant
to the rules of international law.10

In January 2011, the Turkel Commission presented part one of its report,
which addressed all matters other than this last aspect.!! The second part of
the report, reviewing the adequacy of Israel’s domestic mechanisms to
investigate and prosecute violations of the laws of war (the “Turkel
Commission Second Report”), was published in 2013.'2

(iv) In 2014, the Israeli Government established a committee led by Joseph
Ciechanover to recommend ways of implementing the Turkel
Commission’s recommendations.’® The Ciechanover Committee published
its report (the “Ciechanover Report”) in September 2015.

(v) In July 2014, the UN Human Rights Council established an independent
commission of inquiry (“2014 COI”) to investigate violations of
international humanitarian law and international human rights law in the
context of Operation “Protective Edge” in 2014 in Gaza.! It presented its
detailed findings in June 2015 (2014 COI Report”).1>

9 Turkel Commission: the Public Commission to Examine the Maritime Incident of 31 May 2010, Report
Part One, January 2011, pp. 16-17.

10 Jbid., p. 17.

1 ]bid., p. 24.

12 Turkel Commission: The Public Commission to Examine the Maritime Incident of 31 May 2010,
Second Report: Israel’s Mechanisms for Examining and Investigating Complaints and Claims of
Violations of the Laws of Armed Conflict According to International Law, 28 February 2013 (“Turkel
Commission, Second Report”).

13 Team for the Review and Implementation of the Second Report of the Public Commission for the
Examination of the Maritime Incident of May 31st 2010 Regarding Israel's Mechanisms for Examining
and Investigating Complaints and Claims of Violations of the Law of Armed Conflict According to
International Law, Report, August 2015, para. 5 (“Ciechanover Report”).

14 Human Rights Council, A/HRC/RES/S-21/1, Ensuring respect for international law in the Occupied
Palestinian Territory, including Fast Jerusalem, 23 July 2014, para. 13.

15 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent
commission of inquiry established pursuant to Human Rights Council resolution 5-21/1, 24 June 2015
(“2014 COI Report”).



https://www.legal-tools.org/doc/gcs4tk/
https://www.legal-tools.org/doc/gcs4tk/
https://www.legal-tools.org/doc/50zvxs/
https://www.legal-tools.org/doc/50zvxs/
https://www.gov.il/BlobFolder/news/spoketurkelcommittee210915/en/documents_reporteng.pdf
https://www.legal-tools.org/doc/70051c/
https://www.legal-tools.org/doc/70051c/
https://www.legal-tools.org/doc/a67ee2/
https://www.legal-tools.org/doc/a67ee2/

(vi) In May 2015, Israel released a report on the “Factual and Legal Aspects” of
hostilities in Gaza in 2014, including the system used to investigate
complaints against the IDF (the “2014 Factual and Legal Aspects
Report”).’ It is not clear which part of the Israeli State authored this
document.

(vii) In May 2015, Israel’s State Comptroller began an audit of “IDF activity from
the perspective of international law regarding the examination and
oversight mechanisms of the civilian and military echelons”, undertaken in
the context of the IDF’'s 2014 “Operation Protective Edge” in Gaza.!” The
State Comptroller’s public report was published in March 2018 (the “State
Comptroller’s Report”).

(viii) In 2018, the UN Human Rights Council established an independent
commission of inquiry to investigate violations of international
humanitarian law and international human rights law in the context of the

IDF’s response to large-scale protests in Gaza.'® The Commission submitted
its detailed findings in March 2019 (the “Protests COI Report”).?

(ix) In May 2021, the Human Rights Council established the Independent
International Commission of Inquiry on the Occupied Palestinian
Territory, including East Jerusalem, and Israel (“IICI”), which would
operate on an ongoing basis regarding violations of international
humanitarian law and human rights law from 13 April 2021 onwards.?’ The
IICI has issued several reports.

2. OVERVIEW OF THE PRINCIPLE OF COMPLEMENTARITY

19. Before turning to the Palestine Situation, we provide a brief overview of the
principle of complementarity.

16 The State of Israel, The 2014 Gaza Conflict (7 July — 26 August 2014): Factual and Legal Aspects, May
2015 (2014 Factual and Legal Aspects Report”).

17 State Comptroller’s Office, “Operation Protective Edge”: IDF Activity from the Perspective of
International Law, Particularly with Regard to Mechanisms of Examination and Oversight of Civilian
and Military Echelons (Public Report), 14 March 2018, (“State Comptroller’s Report”).

18 Human Rights Council, A/HRC/RES/S-28/1, Violations of international law in the context of large-
scale civilian protests in the Occupied Palestinian Territory, including East Jerusalem, 18 May 2018,
para. 5.

1 Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent
international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March
2019, (“Protests COI Report”).

20 Human Rights Council, A/HRC/RES/S-30/1, Ensuring respect for international human rights law and
international humanitarian law in the Occupied Palestinian Territory, including East Jerusalem, and in
Israel, 27 May 2021.



https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_2014GazaConflictFullReport.pdf
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://www.legal-tools.org/doc/dwwen9/
https://www.legal-tools.org/doc/dwwen9/
https://www.legal-tools.org/doc/5912f1/
https://www.legal-tools.org/doc/5912f1/
https://docs.un.org/A/HRC/RES/S-30/1
https://docs.un.org/A/HRC/RES/S-30/1
https://docs.un.org/A/HRC/RES/S-30/1

2.1 The legal test

20. The assessment of complementarity involves a two-step test, reflected in article
17 of the Statute. Article 17(1) provides:

Issues of admissibility

1. Having regard to paragraph 10 of the Preamble and article 1, the Court
shall determine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to carry
out the investigation or prosecution;

(b) The case has been investigated by a State which has jurisdiction over it
and the State has decided not to prosecute the person concerned, unless the
decision resulted from the unwillingness or inability of the State genuinely
to prosecute;

(c) The person concerned has already been tried for conduct which is the
subject of the complaint, and a trial by the Court is not permitted under
article 20, paragraph 3;

...21

21. The first step in a complementarity assessment relates to the existence of
domestic proceedings. This step turns on whether a State is investigating or
prosecuting a matter at the national level, or has done so already. If there is, and
has been, no investigation or prosecution in a national system (“inactivity”) then
the matter is admissible at the ICC. No further assessment is needed.?

22. However, if national investigations or prosecutions have occurred, or are in
process, a second step is required. It involves assessing whether the State is
“unwilling or unable genuinely to carry out the investigation or prosecution”.®
If a State is unwilling or unable to carry out a genuine criminal process, then the

2 Rome Statute, article 17(1)(a)-(c). Paragraph (d) of article 17(1) deals with gravity, a ground of
inadmissibility distinct from complementarity and which is not dealt with in this document.

22 Prosecutor v Katanga and Ngudjolo Chui, Judgment on the Appeal of Mr. Germain Katanga against the
Oral Decision of Trial Chamber II of 12 June 2009 on the Admissibility of the Case, ICC-01/04-01/07-
1497, 25 September 2009 (“Katanga Appeal Decision”), para. 78; Prosecutor v Saif Gaddafi and Al-Senussi,
Judgment on the Appeal of Libya Against the Decision of Pre-Trial Chamber I of 31 May 2013 Entitled
“Decision on the Admissibility of the Case Against Saif Al-Islam Gaddafi”, ICC-01/11-01/11-547-Red,
21 May 2014 (“Gaddafi Appeal Decision”), para. 213; Prosecutor v Saif Gaddafi and Al-Senussi, Judgment

on the appeal of Mr Abdullah Al-Senussi against the decision of Pre-Trial Chamber I of 11 October 2013

entitled “Decision on the admissibility of the case against Abdullah Al-Senussi", ICC-01/11-01/11-565,
24 July 2014 (“Al-Senussi Appeal Decision”), para. 68.

2 Rome Statute, article 17(1)(a).
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matter is admissible at the ICC notwithstanding the existence of domestic
proceedings.

2.2 The two types of complementarity assessments

23.  While the two-step test created by article 17(1) applies to all complementarity
assessments, the way in which the test is applied varies slightly depending on
the stage of the proceedings at which an assessment is made. The key distinction
concerns whether an assessment is made in respect of a specific “case”, or in
respect of an entire “situation” .2

24. “Case” proceedings are defined by the scope of an arrest warrant or summons®
(and later by the ‘document containing the charges” which provides more details
of the crimes alleged). A case is highly specific. It relates to allegations of
identified incidents which are said to constitute particular crimes committed by
one or more named individuals.?* Many of the Court’s procedural stages can
only occur within a “case”: this includes initial appearances, confirmation of
charges hearings, trials, and reparations proceedings.

25. A “situation” is much broader. It relates to a set of incidents over which the Court
is exercising (or might exercise) its investigative and related powers. A
“situation” is usually defined by reference to temporal and geographical

24 OTP, Informal expert paper: The principle of complementarity in practice, 2003, para. 24

25 JCC caselaw is inconsistent on whether a “case” begins with an OTP request for an arrest warrant or
summons under Article 58 of the Rome Statute (see, for example: Prosecutor v Muthaura, Kenyatta and
Ali, Decision on the Application by the Government of Kenya Challenging the Admissibility of the Case
Pursuant to Article 19(2)(b) of the Statute, ICC-01/09-02/11-96, 30 May 2011, para. 50) or with a Pre-Trial
Chamber’s grant of such a request (see, for example: Situation in the State of Palestine, Decision on Israel’s
challenge to the jurisdiction of the Court pursuant to article 19(2) of the Rome Statute, ICC-01/18-374,
21 November 2024, para. 17). The position has possibly been further complicated by recent practice in
which pre-arrest filings related to specific arrest warrants have been registered by the ICC in the record
of the broader situation (rather than within a numbered case). See, for example: Situation in the Central
African Republic II, Order on the conduct of the proceedings following the Central African Republic’s
challenge to the admissibility of the case against Edmond Beina, ICC-01/14-203, 4 February 2025;
Situation in the State of Palestine, Decision on the State of Israel’s request to have arrest warrants
withdrawn, vacated, or declared of no force or effect and to suspend the Prosecutor’s investigation,
ICC-01/18-457, 16 July 2025. However, this does not appear to have affected how the situation/case
distinction applies to the substance of complementarity assessments, as seen in the ongoing Beina
litigation where an admissibility challenge registered in the record of the Central African Republic II
Situation nonetheless focuses on the specifics of the case against Mr Beina. See: Situation in the Central
African Republic II, Decision on the Central African Republic’s challenge to the admissibility of the case
against Edmond Beina, ICC-01/14-217-Red, 12 September 2025 (“Beina PTC Decision”), para. 50 et seq.
2 Situation in the Democratic Republic of the Congo, Decision on Applications for Participation in the
Proceedings of VPRS-1, VPRS-2, VPRS-3, VPRS-4, VPRS-5, VPRS-6, ICC-01/04-101-tEN-Corr, 17
January 2006, para. 65.
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parameters,” as well as a factual context (for example, an armed conflict or a
pattern of organised violence) which appears to have given rise to crimes within
the ICC’s jurisdiction. A “situation” formally begins with the opening of a
preliminary examination, during which the Prosecution assesses both
jurisdiction and complementarity. The “situation” continues through an
investigation, where one is opened. Through the course of that investigation the
Prosecution may initiate the creation of specific “cases” within the “situation”.

26. When discussing complementarity assessments, this distinction is significant for
at least three reasons. First, it determines the impact of a determination on
complementarity. Where a complementarity challenge succeeds in a particular
case, the result is that only that case is inadmissible before the Court. The broader
investigation, at the “situation level”, will continue, and other cases may be
admissible. In contrast, a successful admissibility challenge at the “situation
level” has the effect of preventing the entire investigation. No cases are then able
to be opened by the Court.

27. Secondly, the substantive law defining how complementarity operates also
partly differs as between situation and case proceedings. While this is not made
clear by the Rome Statute, ICC case law is settled that different approaches are
to be taken based on this distinction.?® Indeed, as elaborated below, this is
necessarily the case, given the different levels of specificity between a case and a
situation.

28. Thirdly, and as elaborated further in Section 3, the two categories of assessment
also involve different procedures.
3. PROCEDURAL MATTERS

3.1 Ovwerview of the process to date in the Palestine Situation

29. InJanuary 2015, the Palestinian Authority acceded to the Rome Statute* and also
lodged an article 12(3) declaration which accepted the Court’s jurisdiction over

27 Ibid.

28 Situation in the Republic of the Philippines, Judgment on the appeal of the Republic of the Philippines
against Pre-Trial Chamber I's “Authorisation pursuant to article 18(2) of the Statute to resume the
investigation”, ICC-01/21-77, 18 July 2023, paras 101-110; Prosecutor v Ruto, Kosgey and Sang, Judgment
on the appeal of the Republic of Kenya against the decision of Pre-Trial Chamber II of 30 May 2011
entitled "Decision on the Application by the Government of Kenya Challenging the Admissibility of
the Case Pursuant to Article 19(2)(b) of the Statute", ICC-01/09-01/11-307, 30 August 2011, paras 41-42
(“Ruto Appeal Decision”); Kenya Decision, paras 40-62.

2 Depository Notification of Palestine’s Accession to the Rome Statute of the International Criminal
Court, 6 January 2015.
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crimes allegedly perpetrated since 13 June 2014.%° Shortly thereafter, the ICC
Prosecutor announced the opening of a preliminary examination in the Palestine
Situation.

30. In May 2018, the Palestinian Authority made a State referral of crimes since
13 June 2014.3> The OTP noted in a statement that the referral did not
automatically lead to the opening of an investigation because it must first
consider issues of jurisdiction, admissibility and the interests of justice, pursuant
to article 53(1) of the Statute.?

31. In December 2019, the OTP announced the conclusion of the preliminary
examination. It found a reasonable basis to believe that war crimes had been
committed, and considered that cases arising from these would be admissible to
the Court.>* Before proceeding to open an investigation, however, the Prosecutor
requested a judicial ruling on jurisdiction.®® On 5 February 2021, Pre-Trial
Chamber I ruled that the ICC does have jurisdiction over crimes committed in
the territory of Gaza and the West Bank, including East Jerusalem.*

32.  On 3 March 2021 the OTP announced the opening of an investigation in the
Palestine Situation.’” On 9 March 2021, the Prosecutor notified States (including
Israel) of the investigation’s opening.*® In correspondence which followed
between Israel and the OTP during April 2021, Israel asserted that the Court

30 State of Palestine, Declaration Accepting the Jurisdiction of the International Criminal Court, 31
December 2014. According to the ICC website, the document was received by the ICC Registrar on 1
January 2015: ICC, Palestine declares acceptance of ICC jurisdiction since 13 June 2014, 5 January 2015.
31 ICC, The Prosecutor of the International Criminal Court, Fatou Bensouda, opens a preliminary
examination of the situation in Palestine, 16 January 2015. In this opinion, we have used the title “the
Prosecutor” without differentiation between incumbent and former prosecutors.

32 Referral by the State of Palestine Pursuant to Articles 13(a) and 14 of the Rome Statute, 15 May 2018.

33 JCC, Statement by ICC Prosecutor, Mrs Fatou Bensouda, on the referral submitted by Palestine, 22
May 2018.

3 ]CC, Statement of ICC Prosecutor, Fatou Bensouda, on the conclusion of the preliminary examination
in the Situation in Palestine, and seeking a ruling on the scope of the court’s territorial jurisdiction, 20
December 2019.

3 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the Court’s
territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020.

36 Situation in the State of Palestine, Decision on the ‘Prosecution request pursuant to article 19(3) for a
ruling on the Court’s territorial jurisdiction in Palestine’, ICC-01/18-143, 5 February 2021.

37 ICC, Statement of ICC Prosecutor, Fatou Bensouda, respecting an investigation of the Situation in
Palestine, 3 March 2021.

38 The notification letter remains classified “SECRET” in ICC records, but has been referred to by Pre-
Trial Chamber I as well as by Israel: see, for example, Situation in the State of Palestine, Decision on
Israel’s request for an order to the Prosecution to give an Article 18(1) notice, ICC-01/18-375, 21
November 2024, para. 10; Situation in the State of Palestine, Abridged Request for an Order Requiring an
Article 18(1) Notice, and Staying Proceedings Pending Such a Notice, ICC-01/18-355-AnxI-Corr, 23
September 2024 (reclassified as public 4 October 2024), para. 8.
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lacked jurisdiction and did not seek deferral pursuant to article 18(2), although
it did state that it was investigating all allegations of crimes “rigorously”.*

33. Following the escalation of violence which occurred in October 2023, the OTP
received two further referrals concerning the Palestine Situation. The first of these
was made on 17 November 2023 by South Africa, Bangladesh, Bolivia, Comoros
and Djibouti.** The second was made on 18 January 2024 by Chile and Mexico.*!

34. In May 2024, the Prosecutor announced publicly that the OTP had filed requests
for warrants of arrest in the Palestine Situation, identifying their targets as three
senior figures within Hamas (Ismail Haniyeh, Yahya Sinwar, and Mohammed

Deif) and two leaders of the Israeli Government (Benjamin Netanyahu and Yoav
Gallant).*?

35. InJune 2024, a question was raised by the United Kingdom about whether parts
of the Oslo Accords prevented the Palestinian Authority from conferring
jurisdiction on the ICC.#3 A large number of States, organisations and individuals
made submissions.

36. On 23 September 2024, Israel made two filings to the Court. The first of these
challenged the jurisdiction of the ICC, pursuant to article 19(2) of the Rome
Statute.** The second called for a stay of ICC proceedings pending the issuance
of a new notice under article 18(1).

39 This correspondence is not publicly available, but is described in an ICC Pre-Trial Chamber decision:
Situation in the State of Palestine, Decision on Israel’s request for an order to the Prosecution to give an
Article 18(1) notice, ICC-01/18-375, 21 November 2024, para. 10.

40 Letter from Ambassador of South Africa to the Netherlands, to ICC Prosecutor, 17 November 2023.
41 Letter from Chile and Mexico, to ICC Prosecutor, undated. The ICC website confirms the date of the
document as 18 January 2024.

42 Office of the Prosecutor, Statement of the Prosecutor of the International Criminal Court, Karim A.
A. Khan KC, on the Situation in the State of Palestine: receipt of a referral from five States Parties, 20
May 2024.

4 Situation in the State of Palestine, Request by the United Kingdom for Leave to Submit Written
Observations Pursuant to Rule 103, ICC-01/18-171-Anx, 10 June 2024 (reclassified as public on 27 June
2024); Situation in the State of Palestine, Public redacted version of ‘Order deciding on the United
Kingdom’s request to provide observations pursuant to Rule 103(1) of the Rules of Procedure and
Evidence, and setting deadlines for any other requests for leave to file amicus curiae observations’, ICC-
01/18-173-Red, 27 June 2024; Situation in the State of Palestine, Decision on requests for leave to file
observations pursuant to rule 103 of the Rules of Procedure and Evidence, ICC-01/18-249, 22 July 2024.
4 Situation in the State of Palestine, Public Redacted Version of “Israel’s challenge to the jurisdiction of
the Court pursuant to article 19(2) of the Rome Statute”, ICC-01/18-345-AnxII-Corr, 23 September 2024
(reclassified as public on 4 October 2024).

45 Situation in the State of Palestine, Abridged Request for an Order Requiring an Article 18(1) Notice, and
Staying Proceedings Pending Such a Notice, ICC-01/18-355-Anx-Corr, 23 September 2024 (reclassified
as public 4 October 2024).
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37.  On 21 November 2024, Pre-Trial Chamber I rejected both of Israel’s motions?
and announced in press releases that it had issued arrest warrants for
Netanyahu, Gallant and Deif (Haniyeh and Sinwar having since been killed in
the conflict).*

38.  On 27 November 2024, Israel sought to appeal the Pre-Trial Chamber’s decisions
on both issues.*

39. On 24 April 2025, the Appeals Chamber granted Israel’s appeal regarding
jurisdiction and remanded that question to Pre-Trial Chamber 1.#° Pre-Trial
Chamber I subsequently rejected a request from Israel to suspend the
investigation and nullify the existing arrest warrants pending resolution of
Israel’s remanded jurisdictional challenge.®® That challenge remains pending
with Pre-Trial Chamber I at the time of this opinion.

46 Situation in the State of Palestine, Decision on Israel’s challenge to the jurisdiction of the Court pursuant
to article 19(2) of the Rome Statute, ICC-01/18-374, 21 November 2024; Situation in the State of Palestine,
Decision on Israel’s request for an order to the Prosecution to give an Article 18(1) notice, ICC-01/18-
375, 21 November 2024.

47 ICC, Situation in the State of Palestine: ICC Pre-Trial Chamber I rejects the State of Israel’s challenges
to jurisdiction and issues warrants of arrest for Benjamin Netanyahu and Yoav Gallant, 21 November
2024; ICC, Situation in the State of Palestine: ICC Pre-Trial Chamber I issues warrant of arrest for
Mohammed Diab Ibrahim Al-Masri (Deif), 21 November 2024.

4 Appeals and requests for leave to appeal were filed in parallel before the Pre-Trial Chamber and the
Appeals Chamber: Situation in the State of Palestine, Notice of Appeal of “Decision on Israel’s request for
an order to the Prosecution to give an Article 18(1) notice” (ICC-01/375), ICC-01/18-375, 27 November
2024; Situation in the State of Palestine, Notice of Appeal of “Decision on Israel’s challenge to the
jurisdiction of the Court pursuant to article 19(2) of the Rome Statute” (ICC-01/18-374), ICC-01/18-386,
27 November 2024; Situation in the State of Palestine, Request for leave to appeal “Decision on Israel’s
request for an order to the Prosecution to give an Article 18(1) notice”, ICC-01/18-387, 27 November
2024; Situation in the State of Palestine, Request for leave to appeal “Decision on Israel’s challenge to the
jurisdiction of the Court pursuant to article 19(2) of the Rome Statute”, ICC-01/18-388, 27 November
2024. The Pre-Trial Chamber deferred its consideration of the requests for leave to appeal until the
Appeals Chamber has ruled on the direct appeal requests: Situation in the State of Palestine, Deferral of
the Chamber’s consideration of two requests for leave to appeal filed by the State of Israel, ICC-01/18-
398, 12 December 2024.

49 Situation in the State of Palestine, Judgment on the appeal of the State of Israel against Pre-Trial
Chamber I's “Decision on Israel’s challenge to the jurisdiction of the Court pursuant to article 19(2) of
the Rome Statute”, ICC-01/18-422, 24 April 2025.

50 Situation in the State of Palestine, Decision on the State of Israel’s request to have arrest warrants
withdrawn, vacated, or declared of no force or effect and to suspend the Prosecutor’s investigation,
ICC-01/18-457, 16 July 2025.
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40. On 15 December 2025, the Appeals Chamber dismissed Israel’s appeal against
the decision regarding article 18(1) notice requirements, and confirmed that no
new situation had arisen necessitating a new notice.>

41. On 17 November 2025, Israel requested disqualification of the Prosecutor, in
connection with sexual misconduct allegations made against him and the
associated allegation that the Palestine Situation warrants had been issued as a
means to deflect attention from the scandal.’? Israel seeks the quashing of the
Netanyahu and Gallant warrants as an ancillary remedy.>® This motion remains
pending.

42. InFebruary 2025, the proceedings against Mohammed Deif were terminated due
to his death.> This means that the only cases known to exist in the situation are
those against Netanyahu and Gallant. However, it is possible that other warrants
have been requested or granted under seal. Additionally, the OTP investigation
remains open, meaning that additional cases may be initiated.

3.2 Situation complementarity reviews (pre-investigation or investigation stage)
3.2.1 Preliminary examinations and their outcomes

43. Before opening an investigation, the OTP must assess questions of jurisdiction,
admissibility (including complementarity) and the interests of justice.® This
constitutes the Preliminary Examination phase. A Preliminary Examination is
undertaken in any situation, regardless of whether it is triggered by a State
Referral, Security Council Referral, or by the Prosecutor acting proprio motu® (the
article 13 “trigger mechanisms”).%”

44. During this process, the OTP receives information from States and other actors,
and as appropriate will actively seek such input.® At the conclusion of its

51 Situation in the State of Palestine, Judgment on the appeal of the State of Israel against Pre-Trial
Chamber I's “Decision on Israel’s request for an order to the Prosecution to give an Article 18(1) notice”,
ICC-01/18-481, 15 December 2025.

52 Situation in the State of Palestine, Request to Disqualify the Prosecutor and for Ancillary Remedies,
(Annex 1 to Registry transmission of “Request to Disqualify the Prosecutor and for Ancillary
Remedies”), ICC-01/18-471, 17 November 2025.

53 Ibid.

54 Situation in the State of Palestine, Decision terminating proceedings against Mr Mohammed Diab
Ibrahim Al-Masri (Deif), ICC-01-18-417, 26 February 2025.

55 Rome Statute, art. 53(1); Rules of Procedure and Evidence, rule 48.

56 OTP, Policy Paper on Preliminary Examinations, November 2013, para. 12.

57 Rome Statute, art. 13.

58 OTP, Policy Paper on Preliminary Examinations, November 2013, para. 13; OTP, Annex to the “Paper
on some policy issues before the Office of the Prosecutor”: Referrals and communications”, undated, p.
4.
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Preliminary Examination, the OTP will only proceed to open an investigation (or
request authorisation from a Pre-Trial Chamber to do so) where all requirements
under article 53(1) are met, including admissibility.

45. At this stage, the OTP itself is the decision-maker on complementarity, although
in some instances its decisions may be subject to judicial review.

46. As discussed above (see paragraphs 31-32), the OTP concluded its Preliminary
Examination in the Palestine Situation in 2019 and an investigation was opened
in March 2021. Therefore, these questions no longer have practical consequences
for this specific situation.

Review of OTP complementarity determinations

47. Whether and how the Prosecutor’s decisions on complementarity can be made
the subject of review at this stage turns on whether the conclusion is positive or
negative, and which article 13 trigger mechanism initiated the Preliminary
Examination.

48. Where the OTP decides at the end of a Preliminary Examination not to open an
investigation:

(i) no judicial review is available where the Preliminary Examination was
opened by the OTP proprio motu;* however,

(i) where a State (or the Security Council) referred the situation, it can seek
Pre-Trial Chamber review of the OTP’s decision not to open an
investigation.®

49. Where, as occurred in the Palestine Situation in 2021, the Prosecutor decides to
open an investigation, there is no immediate possibility for review of
admissibility (including complementarity). In an article 15 (proprio motu) process,
although authorization from a Pre-Trial Chamber is required, that review is

5 Request under Regulation 46(3) of the Regulations of the Court, Decision on the ‘Request for review of the
Prosecutor’s decision of 28 October 2021 to close the preliminary examination of the situation in
Colombia’ and related requests, ICC-RoC46(3)-01/22-6, 22 July 2022, paras 6-7; Situation in the Islamic
Republic of Afghanistan, Judgment on the appeal against the decision on the authorisation of an
investigation into the situation in the Islamic Republic of Afghanistan, ICC-02/17-138, 5 March 2020,
paras 30-31.

60 See, for example, the litigation which followed the OTP’s decision not to open an investigation into
the 31 May 2010 Israeli raid on a flotilla approaching Gaza, as described in Situation on the Registered
Vessels of the Union of the Comoros, the Hellenic Republic and the Kingdom of Cambodia, Decision on the
‘Application for Judicial Review by the Government of the Comoros’, ICC-01/13-111, 16 September
2020, para. 1 et seq. In that instance, the OTP based its decision not to proceed on the gravity criterion.
However, the same review mechanism is available in respect of a decision not to open an investigation
because of complementarity.
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limited to questions of jurisdiction.®® Where there has been a State or Security
Council referral, the Prosecutor does not seize the Court’s judges at all.

50. Accordingly, when an investigation is opened, the first opportunity for
complementarity to be put before the ICC judges is through the process set out
in article 18 (described below).

Requirements for reasons regarding OTP complementarity determinations

51. Where the Prosecutor decides not to proceed with an investigation (including on
the basis that proceedings would be inadmissible), certain categories of persons
must be notified.*

52. However, in contrast, if the Prosecutor determines that the article 53(1) criteria
are met, no requirement exists for the publication of information or reasons
regarding the assessment of complementarity. Where, acting proprio motu under
article 15, the Prosecutor must seek authorization from a Pre-Trial Chamber, that
process focuses on the question of jurisdiction,® and the material required to be
tiled by the Prosecutor does not cover complementarity.®* Where the situation
was the subject of a State or Security Council referral, the Prosecutor need not
immediately explain or justify the OTP’s conclusions on admissibility (or the
other article 53(1) factors). In practice, the Prosecutor merely opens the

61 Situation in the Islamic Republic of Afghanistan, Judgment on the appeal against the decision on the
authorisation of an investigation into the situation in the Islamic Republic of Afghanistan, ICC-02/17-
138, 5 March 2020, paras 35-41, 45.

62 Jf the Preliminary Examination resulted from a State or Security Council referral, those who made
referrals are to be promptly provided with the Prosecutor’s conclusions and reasons: Rules of
Procedure and Evidence, rule 105. Where the Preliminary Examination was opened proprio motu,
information — including the reasons for the decision — must be provided to persons who had provided
information during the Preliminary Examination: Rome Statute, art. 15(6); Rules of Procedure and
Evidence, rule 49. Until 2020, the OTP published reports each year on its preliminary examinations,
which explained its work and conclusions on these issues. Since 2021, brief mention of these issues has
been incorporated into the OTP’s annual reports. In a 2022 decision regarding the closure of the
Preliminary Examination on Colombia, Pre-Trial Chamber I ruled that an OTP press release and other
similarly brief statements were insufficient to meet the Prosecutor’s reporting obligations under rule
49: Request under Regulation 46(3) of the Regulations of the Court, Decision on the ‘Request for review of
the Prosecutor’s decision of 28 October 2021 to close the preliminary examination of the situation in
Colombia’ and related requests, ICC-RoC46(3)-01/22-6, 22 July 2022, paras 9-11. The OTP then issued a
full report regarding the Colombia situation: OTP, Report on the Situation in Colombia, 30 November
2023.

63 Situation in the Islamic Republic of Afghanistan, Judgment on the appeal against the decision on the
authorisation of an investigation into the situation in the Islamic Republic of Afghanistan, ICC-02/17-
138, 5 March 2020, paras 35-41, 45.

64 Regulations of the Court, regulation 49.
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investigation, without any formal written procedure or the publication of
reasons. This is usually made known by press-statement.®

53. Despite that, and unusually, in the Palestine Situation, a “Summary of
Preliminary Examination Findings” was published by the OTP.% The document
set out four categories of alleged crimes which the OTP had considered: IDF war
crimes during the 2014 hostilities in Gaza; war crimes committed by Palestinian
armed groups; Israeli transfer of civilians into the West Bank; IDF attacks on
demonstrators in Gaza in 2018. It set out the OTP’s conclusions (although
without providing reasons) that at least the second and third of these categories
would be admissible, while other admissibility assessments remained ongoing.®”

3.2.2 The investigation stage and article 18 proceedings

54. Article 18 of the Rome Statute provides a procedural mechanism for States to be
alerted to (most)®® new ICC investigations and given an opportunity to challenge
admissibility on the basis of complementarity.

55. After declaring an investigation open,* the Prosecutor formally notifies certain™
States of this fact.”? Within one month of that notification, a State may inform the
Court of its current or past investigations of the crimes covered by the
notification, and request a deferral of the investigation.” Rule 53 of the ICC Rules
of Procedure and Evidence requires that a deferral request under this procedure
must be in writing and accompanied by information concerning its
investigations.”> Where an effective deferral request has been made, the OTP
must either defer or seek authorization from a Pre-Trial Chamber to continue its

investigation.”

65 See, for example, most recently: ICC, ICC Prosecutor, Mr Karim A.A. Khan QC, opens an
investigation into the Situation in Venezuela and concludes Memorandum of Understanding with the
Government, 5 November 2021.

66 OTP, Situation in Palestine: Summary of Preliminary Examination Findings, undated.

67 Ibid., see paras 2, 3 and 4.

68 Article 18 operates for investigations opened following a State referral or proprio motu action by the
Prosecutor, but not those triggered by a Security Council referral: see Rome Statute, article 18(1).

6 There has been some academic debate in the past about the precise moment in the process of opening
an investigation at which an Article 18(1) notice is required to be sent (see especially Kevin Jon Heller,
How the PTC Botched the Ex Parte Request to Investigate Burundi, Opinio Juris, 10 November 2017). In
practice, the OTP has to date issued these soon after the formal opening of an investigation, although
the correctness of this approach has not yet been the subject of judicial decision.

70 Article 18(1) requires that notification be made to all States parties, as well as any other States which
would “normally exercise jurisdiction over the crimes concerned.”

71 Rome Statute, article 18(1).

72 [bid., article 18(2).

73 Rules of Procedure and Evidence, rule 53.

74+ Rome Statute, article 18(2).
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56. Deferrals under article 18 need not amount to a permanent closure of an
investigation. Article 18 permits ongoing reviews by the Prosecutor, either six-
monthly or where circumstances have changed,”” and the Prosecutor is
empowered to request periodic reports from the State regarding its
investigations and prosecutions.” Nonetheless, article 18 provides a potentially
powerful tool. It is the only avenue by which an actor can use complementarity
to halt an investigation broadly (as opposed to using it to end a specific case).

57. This procedure was first invoked in 2020 in the Afghanistan Situation and has
since then also been used in the Philippines and Venezuela Situations. In all three
instances the OTP requested and was granted authorization to resume the

investigation.””

58. As set out above (see paragraph 32), on 9 March 2021 the Prosecutor notified
relevant States under article 18(1) regarding the opening of the Palestine Situation.
No State sought a deferral under article 18.

59.  Some three and a half years later, in September 2024, Israel sought to compel the
issuance of a new article 18(1) notice by the OTP. It argued that events since
7 October 2023 fell outside the scope of the Palestine Situation as originally
opened, and that therefore these events could only be investigated as part of a
new situation. Israel argued that this would require a fresh article 18 process.”

60. There are evident reasons why Israel (and the suspects named in OTP arrest
warrants) preferred for complementarity to be challenged at the situation, rather

75 Ibid., article 18(3).

76 Ibid., article 18(5).

77 Situation in the Islamic Republic of Afghanistan, Decision pursuant to article 18(2) of the Statute
authorising the Prosecution to resume investigation, ICC-02/17-196, 31 October 2022 (regarding the
scope of the authorised continuation, see also: Situation in the Islamic Republic of Afghanistan, Judgment
on the Prosecutor’s appeal against the decision of Pre-Trial Chamber II entitled “Decision pursuant to
article 18(2) of the Statute authorising the Prosecution to resume investigation”, ICC-02/17-218, 4 April
2023); Situation in the Republic of the Philippines, Public Redacted Version of “Authorisation pursuant to
article 18(2) of the Statute to resume the investigation”, ICC-01/21-56-Red, 26 January 2023; Situation in
the Republic of the Philippines, Judgment on the appeal of the Republic of the Philippines against Pre-
Trial Chamber I's “Authorisation pursuant to article 18(2) of the Statute to resume the investigation”,
ICC-01/21-77, 18 July 2023; Situation in the Bolivarian Republic of Venezuela, Decision authorising the
resumption of the investigation pursuant to article 18(2) of the Statute, ICC-02/18-45, 27 June 2023
(“Venezuela PTC Decision”); Situation in the Bolivarian Republic of Venezuela, Judgment on the appeal of
the Bolivarian Republic of Venezuela against Pre-Trial Chamber I's “Decision authorising the
resumption of the investigation pursuant to article 18(2) of the Statute”, ICC-02/18-89, 1 March 2024
(“Venezuela Appeal Decision”).

78 Situation in the State of Palestine, Abridged Request for an Order Requiring an Article 18(1) Notice, and
Staying Proceedings Pending Such a Notice, ICC-01/18-355-AnxI-Corr, 23 September 2024 (reclassified
as public 4 October 2024).
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than the case level. Crucially, within a case, a complementarity challenge must
show that an investigation or prosecution has been at least initiated regarding
the same person and the same conduct as are subject to a specific ICC warrant;
whereas in contrast, a situation-level complementarity challenge addresses the
range of potentially available cases in a more general way. This distinction and
its significance in the Palestine Situation are addressed further below.

61. However, as explained above (at paragraphs 36-38), Israel’s argument was
rejected by the Appeals Chamber.” Accordingly, the only remaining avenue by
which Israel may raise complementarity challenges lies in article 19(2)(b), in
respect of a specific case (see Section 3.3 below).%

62. This raises the question of whether complementarity remains operative in
principle at the situation level after the article 18 process has been exhausted. If
Israel were now to undertake broad investigations and prosecutions meeting the
test for “situation-level” complementarity, would the OTP be permitted to
maintain its investigation? The OTP has stated that its assessment of
complementarity operates “at all stages of its activities”, including when there is
a change in circumstances and when considering the closure of an
investigation.®! This suggests that the OTP itself will continue to review the
question of complementarity at the situation level and could choose to act based
on an assessment of complementarity that is situation-wide, for example, by
closing an investigation. However, even where an investigation is closed this
would not extinguish existing cases, and these could only be rendered
inadmissible under article 17 if a case-level complementarity challenge was

made out.#?

7 Situation in the State of Palestine, Judgment on the appeal of the State of Israel against Pre-Trial
Chamber I's “Decision on Israel’s request for an order to the Prosecution to give an Article 18(1) notice”,
ICC-01/18-481, 15 December 2025. See also Situation in the State of Palestine, Decision on Israel’s request
for an order to the Prosecution to give an Article 18(1) notice, ICC-01/18-375, 21 November 2024,
especially at para. 15.

80 Situation in the State of Palestine, Decision on Israel’s request for an order to the Prosecution to give an
Article 18(1) notice, ICC-01/18-375, 21 November 2024, para. 16; Situation in the State of Palestine,
Decision on the admissibility of the appeal of the State of Israel against Pre-Trial Chamber I's “Decision
on Israel’s request for an order to the Prosecution to give an Article 18(1) notice”, ICC-01/18-423, 24
April 2025, para. 38.

8t OTP, Policy on Complementarity and Cooperation, April 2024, para. 146. See also, OTP, Policy on
Situation Completion, 15 June 2021, para. 29.

82 As seen in Beina. Mr Beina was arrested in 2024, following the 2022 closure of the CAR II situation.
Pre-Trial Chamber II ruled that the case was inadmissible, but based on the existence of a specific case
brought against Mr Beina at the national level in respect of the “same conduct”, rather than because of
the situation-wide investigations being carried out by the Special Criminal Court in CAR: Beina PTC
Decision.
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63.

3.3

64.

65.

Moreover, outside of an article 18 process, it is not clear that any actor is
empowered to initiate a judicial consideration of situation-level
complementarity. This includes the Pre-Trial Chambers themselves, which may
consider admissibility proprio motu under article 19(1), but only in relation to “a
case”.® This means that if a State (or other actor) considered that the OTP was
tailing to make a correct ongoing complementarity assessment, there may be no
avenue for them to seek a ruling to that effect. Until now, efforts to review a
Prosecutor’s decisions concerning the conduct of an open investigation have
largely failed.®* However, to date no effort has been made to seek review of a
decision by the Prosecutor to close an investigation, and neither has review been
sought of a failure by the Prosecutor to close an investigation.

Complementarity review within a case

In light of the above analysis, any future litigation concerning admissibility in
relation to Palestine could only occur in respect of a specific case.

As indicated above, Article 19 is the key Rome Statute provision regulating
procedural aspects of complementarity assessments within a case.

Challenges to the jurisdiction of the Court or the admissibility of a case

1. The Court shall satisfy itself that it has jurisdiction in any case brought
before it. The Court may, on its own motion, determine the admissibility of
a case in accordance with article 17.

2. Challenges to the admissibility of a case on the grounds referred to in
article 17 or challenges to the jurisdiction of the Court may be made by:

(a) An accused or a person for whom a warrant of arrest or a
summons to appear has been issued under article 58;

(b) A State which has jurisdiction over a case, on the ground that it
is investigating or prosecuting the case or has investigated or
prosecuted; or

8 Situation in the State of Palestine, Decision on the ‘Prosecution request pursuant to article 19(3) for a
ruling on the Court’s territorial jurisdiction in Palestine’, ICC-01/18-143, 5 February 2021, para. 73; see

also Venezuela PTC Decision, para. 35.
8¢ See, for example: Situation in the Islamic Republic of Afghanistan, Decision regarding applications
related to the Prosecution’s ‘Notification on status of the Islamic Republic of Afghanistan’s article 18(2)

deferral request’, ICC-02/17-156, 3 September 2021, at para. 22; Situation in the Islamic Republic of

Afghanistan, Judgment on the Prosecutor’s appeal against the decision of Pre-Trial Chamber II entitled
“Decision pursuant to article 18(2) of the Statute authorising the Prosecution to resume investigation”,

ICC-02/17-218, 4 April 2023 (in which the Appeals Chamber, albeit without reasons, did not uphold
arguments before it that the Prosecutor had violated article 54(1) by failing to investigate all categories
of crimes in the situation).
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66.

(c) A State from which acceptance of jurisdiction is required under
article 12.

3. The Prosecutor may seek a ruling from the Court regarding a question of
jurisdiction or admissibility. In proceedings with respect to jurisdiction or
admissibility, those who have referred the situation under article 13, as well
as victims, may also submit observations to the Court.

. ..85

According to this scheme, a question of complementarity within a case can be
raised in several ways.

3.3.1 Mechanisms for complementarity review within a case

Admissibility challenges from a defendant or a relevant State

67.

68.

69.

70.

After the issue of an arrest warrant or summons,* a challenge to admissibility
may be brought by a suspect or accused person or by a relevant State.’” States
with the power to bring challenges are the State of the nationality of a suspect;
the State on whose territory the crimes are alleged to have occurred; and a State
which is investigating or prosecuting the case, or has done so (article 19(2)(b) and

(©)-

In the existing cases in the Palestine Situation, a challenge could be brought by the
suspects themselves (Netanyahu or Gallant). Alternatively, it could be brought
by Israel, either as the State of nationality, or if it argues that it is investigating
(or has investigated) these cases.

Despite this, it seems unlikely that an article 19(2) complementarity challenge
will be initiated soon. Such a challenge could in theory be brought from the time
that a warrant is issued. And the Statute explicitly requires that where a State
challenges admissibility, it must do so “at the earliest opportunity” (article 19(5)).
Despite this, the statutory scheme creates incentives for a State or a defendant to
defer.

Any State or defendant may challenge admissibility only once as of right.
Thereafter judicial leave is required for a second challenge (article 19(4)).
Additionally, ICC jurisprudence makes clear that where a challenge to

85 Rome Statute, article 19.

8 Situation in the State of Palestine, Decision on Israel’s challenge to the jurisdiction of the Court pursuant

to article 19(2) of the Rome Statute, ICC-01/18-374, 21 November 2024, para. 17. (This aspect of the Pre-
Trial Chamber’s decision was not overturned by the Appeals Chamber in its decision: Situation in the

State of Palestine, Judgment on the appeal of the State of Israel against Pre-Trial Chamber I's “Decision

on Israel’s challenge to the jurisdiction of the Court pursuant to article 19(2) of the Rome Statute”, ICC-

01/18-422, 24 April 2025.)
87 Rome Statute, article 19(2).
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admissibility is brought, it will be determined based strictly on the facts which
existed at the date of the challenge.®® Indeed, even regarding those facts, a
Chamber may limit the production of further evidence during admissibility
proceedings.®

71. The result is that States and defendants must be careful not to bring a
complementarity challenge too early. The Appeals Chamber has ruled that a
petitioner “cannot expect to be allowed to amend an admissibility challenge or
to submit additional supporting evidence just because the State made the
challenge prematurely.”®® The article 19(5) requirement to act “at the earliest
opportunity” has been read as meaning that a challenge is to be brought “as soon
as it is possible once [the State] is in a position to actually assert a conflict of
jurisdictions”.”! Despite the wording of the provision, States have been afforded
considerable leeway in the timing of their admissibility challenges: most recently
in Beina, the failure of different domestic actors to communicate with each other
over several years was accepted as having delayed the CAR’s ability to identify
and assert a conflict of jurisdictions, with the effect that article 19(5) had not been
infringed.”” The Court’s strict requirements for demonstrating inadmissibility,
and the fact that the challenger bears the onus of proving them (see further on
both below) mean that a State (or a defendant) is likely to benefit from gathering
as much evidence as possible and initiating a challenge as late as possible.

72.  The endpoint for the period at which most® article 19(2) admissibility challenges
can be brought is the commencement of trial (article 19(4)). However, for the

88 Katanga Appeal Decision, paras 56 and 80. See also Prosecutor v Saif Gaddafi, Decision on the
‘Admissibility Challenge by Dr. Saif Al-Islam Gad[d]afi pursuant to Articles 17(1)(c), 19 and 20(3) of
the Rome Statute, ICC-01/1-01/11-662, 5 April 2019, para. 56; Prosecutor v Yekatom and Ngaissona,
Decision on the Yekatom Defence’s Admissibility Challenge, ICC-01/14-01/18-493, 28 April 2020, para.
17. The Appeals Chamber has also clarified that the relevant time is when the first instance challenge is
brought before the Pre-Trial or Trial Chamber, not any subsequent appeal: see Prosecutor v Simone
Gbagbo, Judgment on the appeal of Cdte d’'Ivoire against the decision of Pre-Trial Chamber I of 11
December 2014 entitled “Decision on Coéte d’Ivoire’s challenge to the admissibility of the case against
Simone Gbagbo”, ICC-02/11-01/12-75-Red, 27 May 2015, para. 32.

8 Ruto Appeal Decision, paras 97-101; Gaddafi Appeal Decision, para. 167.

% Ruto Appeal Decision, para. 100; Gaddafi Appeal Decision, para. 164.

o1 Ruto Appeal Decision, paras 46, 100; Gaddafi Appeal Decision, paras 84, 164; Situation in the Central
African Republic II, Decision on the Central African Republic’s challenge to the admissibility of the case
against Edmond Beina, ICC-01/14-217-Red, 12 September 2025, para. 28.

92 Beina PTC Decision, paras 31-39; Situation in the Central African Republic 1, Judgment on the appeal of
Mr Edmond Beina against the decision of Pre-Trial Chamber II entitled “Decision on the Central African
Republic’s challenge to the admissibility of the case against Edmond Beina”, ICC-01/14-230, 11 March
2026 (“Beina Appeal Decision”), paras 30-35.

% The only exception is for a challenge based on the principle of ne bis in idem — that is, where the
defendant has been tried for the conduct which is the subject of the case: Rome Statute, art. 19(4).
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Palestine Situation this does not impose a meaningful limit at the present time.
Trial cannot commence without a suspect before the Court, and arrests currently
appear unlikely in this situation.

Proprio motu complementarity assessments

73. Additionally, the Chamber seized of a case may undertake an analysis of
complementarity proprio motu (article 19(1)). This provision enables ICC judges
to consider complementarity at any point within the context of a case. In theory,
this can involve undertaking a complementarity assessment within one of the
mandated procedural steps in a case (for example, when ruling on an arrest
warrant request,® or deciding on the confirmation of charges®), or it can involve
stand-alone litigation to assess complementarity.?

74. Complementarity assessments initiated by Chambers in this way are not subject
to any restrictions on repetition and thus may occur as circumstances develop.*’

75. However, in practice Chambers have exercised their article 19(1) power
sparingly. That is particularly so in ex parte proceedings, such as those
concerning an arrest warrant request, in which the Chamber has not been able
to hear submissions opposing the OTP position.?”® At that stage, complementarity
will usually only be assessed if there is specific information before the Court
suggesting that a domestic process is underway.”

76. Another reason for Chambers’ sparing use of their proprio motu powers under
article 19(1) is their reliance on the OTP’s ongoing obligations to assure itself of
the admissibility of proceedings. As the Appeals Chamber explained:

[A]lthough article 19(1) of the Statute imposes an obligation on the Court to
always satisfy itself that it has jurisdiction over any case brought before it,

% For example: Prosecutor v Al-Werfalli, Second Warrant of Arrest, ICC-01/11-01/17-13, 4 July 2018, paras
21-29.

% For example: Prosecutor v Abu Garda, Decision on the Confirmation of Charges, ICC-02/05-02/09-243-
Red, 8 February 2010, para. 29.

% See, for example: Prosecutor v Kony, Otti, Odhiambo and Ongwen, Decision initiating proceedings under
article 19, requesting observations and appointing counsel for the Defence, ICC-02/04-01/05-320, 21
October 2008; Prosecutor v Kony, Otti, Odhiambo and Ongwen, Decision on the admissibility of the case
under article 19(1) of the Statute, ICC-02/04-01/05-377, 10 March 2009.

97 Prosecutor v Kony, Otti, Odhiambo and Ongwen, Decision on the admissibility of the case under article
19(1) of the Statute, ICC-02/04-01/05-377, 10 March 2009, paras 25-29.

98 Situation in the Democratic Republic of Congo, Appeals Chamber, [udgment on the Prosecutor’s appeal
against the decision of Pre-Trial Chamber I entitled “Decision on the Prosecutor’s Application for
Warrants of Arrest, Article 58”, ICC-01/04-169, 13 July 2006 (reclassified as public on 23 September
2008), para. 52.

9 See, for example, Prosecutor v Al-Werfalli, Second Warrant of Arrest, ICC-01/11-01/17-13, 4 July 2018,
para. 23.
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there is no similar obligation in relation to admissibility. Chambers are
entitled to rely on the presumption that the Prosecutor has made an earnest
and objective assessment of the domestic situation before launching a
criminal investigation into a particular case. Accordingly, unless the
admissibility of a case is challenged by a State, an accused or a person for
whom a warrant of arrest or summons to appear has been issued, Chambers
are allowed to proceed without considering the admissibility of the case
before them.100

77. Accordingly, ICC judges will rarely initiate an assessment of complementarity
without being seized with a request to do so.

3.3.2 Burden and standard of proof

78. Where a challenge to admissibility is brought, it is for the challenging State or
defendant to provide concrete evidence of the domestic investigations/
prosecutions that engage the principle of complementarity.’” To meet this
burden, proof regarding the domestic proceedings is required.'® Thus, where a
State challenges admissibility on the basis of an argument that it is, itself,
conducting national investigations, a representation made by the State to the
Court to this effect does not suffice.!®

79. In Al-Senussi the Appeals Chamber observed that this applies in relation to both
limbs of the test:

.. in respect of article 17(1)(a) of the Statute [...] what a State challenging
admissibility needs to prove is that it is conducting a genuine investigation
or prosecution — which requires proof of both limbs of the provision. 104

80. In practice, however, judges have required that a where a party alleges
unwillingness, it is responsible for substantiating that allegation. Thus, in Al-

100 Prosecutor v Yekatom and Ngaissona, Public redacted version of ‘Judgment on Mr Yekatom’s appeal
against Trial Chamber V’s “Decision on the Yekatom Defence’s Admissibility Challenge™, 9 October
2020, ICC-01/14-01/18-678-Conf , ICC-01/14-01/18-678-Red, 11 February 2021, para. 43.

101 Prosecutor v Muthaura, Kenyatta and Ali, Judgment on the appeal of the Republic of Kenya against the
decision of Pre-Trial Chamber II of 30 May 2011 entitled “Decision on the Application by the
Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the
Statute”, ICC-01/09-02/11-274, 30 August 2011 (“Muthaura Appeal Decision”), paras 2, 61-62;
Prosecutor v Laurent Gbagbo, Decision on the “Requéte relative a la recevabilité de ' affaire en vertu des Articles
19 et 17 du Statut”, ICC-02/11-01/11-436-Red, 11 June 2013, para. 24; Prosecutor v Simone Gbagbo,
Judgment on the appeal of Cote D’'Ivoire against the decision of Pre-Trial Chamber I of 11 December
2014 entitled “Decision on Coéte D’Ivoire’s challenge to the admissibility of the case against Simone
Gbagbo”, ICC-02/11-01/12-75-Red, 27 May 2015, para. 99; Prosecutor v Bemba, Decision on the
Admissibility and Abuse of Process Challenges, ICC-01/05-01/08-802, 24 June 2010, para. 201.

102 Ruto Appeal Decision, paras 62-63; Muthaura Appeal Decision, paras 61-62.

103 Ruto Appeal Decision, paras 62-63; Muthaura Appeal Decision, paras 61-62.

104 Al-Senussi Appeal Decision, para. 166.
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Senussi, the Pre-Trial Chamber did not require Libya to discharge the burden of
proving willingness or inability because it considered that allegations of
unwillingness (in that instance made by the defence) had not been
substantiated.!®® The Appeals Chamber permitted this:

... even though the State bears the burden of proof in general, the Appeals
Chamber considers that the Pre-Trial Chamber was reasonable in placing an
"evidential" burden on the Defence sufficiently to substantiate the factual
allegations it was making. This is because, if it were otherwise, the
proceedings could potentially be significantly delayed by the need to
consider and rebut all factual allegations, including those for which there is
no sufficient substantiation.!06

81. This approach was confirmed in Beina.!” Accordingly, it appears that if the OTP
or a Defendant asserts that domestic proceedings lack genuineness, that party
must substantiate that allegation to some extent. We return to this question
below when addressing the legal principles applicable to unwillingness and
inability, in Section 9.1.

82. As to the standard of proof, in Bemba, the Trial Chamber rejected a Prosecution
submission that the relevant standard of proof in an admissibility challenge was
one of “clear and convincing evidence”, and held that:

although the Rome Statute framework [...] does not provide guidance, the
overwhelming preponderance of national and international legal systems
apply what is frequently called the “civil standard” of proof (a balance of
probabilities) when the burden lies upon the defence in criminal
proceedings. There is no reason to depart from that approach in these
circumstances.10

83. To meet this standard, a party must provide “tangible proof” which is “of a
sufficient degree of specificity and probative value”.!® A State contesting
admissibility must “support its statement [that it is investigating the relevant

105 Prosecutor v Saif Gaddafi and Al-Senussi, Decision on the admissibility of the case against Abdullah Al-
Senussi, ICC-01/11-01/11-466-Red, 11 October 2013 (“Al-Senussi PTC Decision”), para. 208.

106 Jbid., para. 167.

107 Beina PTC Decision, para. 50; Beina Appeal Decision, para. 73.

108 Prosecutor v Bemba, Decision on the Admissibility and Abuse of Process Challenges, ICC-01/05-01/08-
802, 24 June 2010, para. 203. This determination was not disturbed on appeal: Prosecutor v Bemba,
Corrigendum to Judgment on Appeal of Mr Jean-Pierre Bemba Gombo Against the Decision of Trial
Chamber III of 24 June 1020 entitled ‘Decision on the Admissibility and Abuse of Process Challenges’,
ICC-01/05-01/08-962-Corr, 19 October 2010.

109 Ruto Appeal Decision, paras 2, 62-63; Muthaura Appeal Decision, paras 2, 61-62.
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case] with tangible proof to demonstrate that it is actually carrying out relevant
investigations [...] there must be evidence with probative value”.!?

3.3.3 Observations from the concerned State

84. Before making a finding on complementarity, a Chamber must ensure an
opportunity for submissions from the State whose national proceedings are at
issue."'! Thus, where the proceedings concerning complementarity were not
initiated by that State, observations must be invited from it. The State may waive
its entitlement to be heard on this question.!'?

110 Ruto Appeal Decision, para. 63; Muthaura Appeal Decision, para. 62.

1 Prosecutor v Yekatom and Ngaissona, Public redacted version of ‘Judgment on Mr Yekatom'’s appeal
against Trial Chamber V’s “Decision on the Yekatom Defence’s Admissibility Challenge™, 9 October
2020, ICC-01/14-01/18-678-Conf, ICC-01/14-01/18-678-Red, 11 February 2021, paras 45-50.

112 Jpid., para. 50.
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PART II: THE FACTS

4. ISRAEL’S LEGAL CONTEXT

85.

86.

4.1

87.

88.

If complementarity becomes an issue in the Palestine Situation cases, the facts
which will be relevant to its resolution concern the domestic criminal justice
system, and how it is (or isn’t) operating in the case at hand. These questions will
be case-specific, but they are also linked to the legal context of Israel.

We therefore summarise key aspects of Israel’s legal system. Against that
background, we then explain the three case studies, and how Israel’s justice
system has operated in respect of each.

Substantive penal law: offences, modes of liability, defences, etc

An important initial question arises as to the offences and modes of liability in
Israeli law that could apply to conduct which might be prosecuted at the ICC
(namely, conduct alleged to constitute genocide, war crimes, or crimes against
humanity).!?

Such conduct could be dealt with under one of two tracks within Israel’s
domestic law. The first track is ordinary criminal law. The second track, which
applies to members of the IDF, is the Military Justice Law 1955 (“M]JL”).114

4,1.1 Israel’s criminal law

Offences

89.

90.

Under Israeli law, a person can only be charged with an offence that has been
expressly legislated under national law.!®> Recognition that a crime exists under
customary international law is not sufficient to enable prosecution in Israel’s
courts.!®

The bulk of Israel’s substantive criminal law is set out in the Penal Law 1977
(“Penal Law”). It applies to offences committed within Israel’s territory,'” as
well as certain categories of extraterritorial offences, including offences

113 For a discussion of why and how this is relevant to a complementarity assessment, see below in
Sections 8.1.2 and 8.2.1.
114 Military Justice Law, 21 June 1955 (“MJL”).

115 Penal Law, 7 June 1977 (“Penal Law”), s. 1.

116 Turkel Commission, Second Report, p. 273. For a discussion of the role of customary international

law within Israel’s legal system generally, see A. Cohen, “International Law in Israeli Courts” in C. A.
Bradley (ed.), Oxford Handbook of Comparative Foreign Relations Law (OUP, 2019).
117 Penal Law, ss. 7 and 12.
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committed by an Israeli citizen or resident in a foreign territory.""® Military
personnel are not excluded from the Penal Law, with the consequence that some
conduct covered by the MJL (discussed below) is also covered by the Penal Law.
Such conduct can, in principle, be prosecuted under either law.

91. Specific offences are also created by other legislation. Relevantly:

(i) The crime of genocide was incorporated into Israeli law by the Crime of
Genocide (Prevention and Punishment) Law 1950. It implements the
Genocide Convention and provides a definition based closely on that
contained in the Convention.’” It has extraterritorial effect.!?

(ii) The Nazis and Nazi Collaborators (Punishment) Law, also enacted in 1950,
creates offences of war crimes, crimes against humanity and crimes against
the Jewish people. However, it only applies to conduct that occurred
between January 1933 and May 1945 in German territories, those of its
allies, and in areas that were under the control of Germany and its allies at

the time.'?! It has no application to contemporary conduct in Israel, Gaza or
the West Bank.

92. Neither the Penal Law, nor any other provision of Israel’s criminal law,
criminalises war crimes or crimes against humanity outside the context of World
War II as such. This means that where conduct satisfies the elements of these
international crimes, it can only be prosecuted in Israel as a different domestic
offence (if at all). In Adalah et al. v Attorney General et al., the Supreme Court,
sitting as the High Court of Justice, explained:

[IIn our legal system, charges based on Israeli law are filed with the military
and civil courts in the appropriate cases. In cases in which the laws of war
have been violated, charges will be filed pursuant to Israeli law for the
appropriate criminal offense, the principles of which, as a rule, parallel the
principles of international criminal law. In cases of this type, the prosecution
must establish the elements of the specific offense, just as in any other
criminal trial.122

93. Inthe view of the Supreme Court, no breach of the Geneva Conventions occurred
by virtue of the fact that conduct amounting to grave breaches could only be
tried by use of different domestic offences. It considered that so long as the

118 Penal Law, s. 15. See also part 3 (“Applicability to Foreign/ Extraterritorial offences”) ss. 13-17
regarding extraterritorial jurisdiction.

119 Crime of Genocide (Prevention and Punishment) Law, 29 March 1950, s. 1.

120 Jpid., s. 5.

121 Nazis and Nazi Collaborators (Punishment) Law, 1 August 1950, s. 1.

122 Adalah and others v Attorney—General, HC] 3292/07, para. 10; see also Turkel Commission, Second

Report, p. 274.
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94.

95.

96.

conduct could be punished through other appropriately serious offences, these
obligations were fulfilled:

It is important to clarify that this Israeli policy, even when the international
law, per se, is not applied as part of Israeli criminal law, does not violate
Israel’s obligations under the Geneva Convention, since it allows for the
imposition of effective criminal sanctions for violators of substantive sections
of the [Fourth Geneva] Convention.... This is the case when the charges
express the criminal nature of the act attributed to the accused and the
punishment imposed in the event of conviction reflects the aggravated
circumstances of committing an offense against protected civilians under the
laws of warfare.!?

However, the Penal Law contains few offences with approximate equivalence to
international crimes. Regarding war crimes, the Turkel Commission heard
submissions that few have a parallel in Israeli law."* According to the
Association for Civil Rights in Israel, only seven war crimes have an equivalent
offence in Israel: (i) wilful killing; (ii) conducting biological experiments; (iii)
wilfully causing great suffering or serious injury to body or health; (iv) looting;
(v) deportation; (vi) taking hostages; and (vii) rape and other acts of sexual
violence.'?

The corollary list of war crimes under the Rome Statute that are without
counterparts in Israel’s domestic law is long.’* It includes, by way of example:
intentionally directing attacks against civilian objects; intentionally launching an
attack in the knowledge that such attack will cause excessive incidental loss of
life or injury to civilians; intentionally directing attacks against the civilian
population as such or against individual civilians not taking direct part in
hostilities; and intentionally directing attacks against personnel and objects
involved in a humanitarian assistance.

In relation to crimes against humanity, some (but not all'?’) of the enumerated
acts in article 7 of the Rome Statute have parallels in Israel’s Penal Law. For
example, the Penal Law criminalises murder and aggravated murder (sections
300 and 301A of the Penal Law); enslavement (section 375A of the Penal Law),

123 Adalah and others v Attorney—General, HC] 3292/07, para. 10.

124 Turkel Commission, Second Report, p. 364.

125 Yesh Din, Lacuna: war crimes in Israeli Law and Court-Martial Rulings, July 2013, p. 28. We have
not seen the underlying submission by the Association for Civil Rights in Israel.

126 Contrary to the former Attorney General’s position that “in practice, Israel’s criminal law is to a great
extent commensurate with the offenses stipulated by international law”: Letter from Attorney General
Yehuda Weinstein to Justice Yaacov Turkel (retired), Commission Chair, September 27, 2011. Quoted
in the Turkel Commission, Second Report, p. 364.

127 For example, a notable exception is torture, which is not an offence in its own right in Israeli law.
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97.

98.

false imprisonment (section 377 of the Penal Law), and rape and sexual assault
(sections 345 and 348 of the Penal Law). However, under the Rome Statute,
crimes against humanity concerning such acts only occur where the chapeau
requirements are also established (concerning a widespread and systematic
attack on a civilian population). The Penal Law does not include any offences
which specifically concern such “attacks” and their connection to the more
specific offences in question. This means that important aspects of the conduct
captured by crimes against humanity are not reflected in Israel’s domestic law.
In essence, Israeli criminal law prohibits these acts per se, but does not include
the far more serious offence of undertaking such acts as part of a widespread or
systematic attack on a civilian population. This issue is addressed further below
(see paragraphs 307-312).

It follows that the provisions of Israel’s criminal law that effectively reflect
international crimes are limited. Charges could conceivably be brought in
relation to conduct constituting genocide (see paragraph 91(i) above), or selected
war crimes (see paragraph 94 above). Conduct amounting to crimes against
humanity or to (most) other war crimes cannot be charged as such within Israel’s
criminal justice system.

Sentences for these offences are broadly consistent with what might be expected
in a domestic justice system. For example, potential sentences for rape and
murder are sixteen years and life imprisonment respectively.!?

Forms of participation in a crime

99.

100.

In addition to critical gaps in the applicable offences, the Penal Law also does
not include some key forms of participation in a crime. Notably lacking are two
modes of liability available before the ICC to establish the criminal responsibility
of senior actors for crimes that were not directly perpetrated by them, but rather
by persons who acted under their authority.!?

Under the Rome Statute, superior or command responsibility establishes the
criminal responsibility of political or military leaders when they fail to prevent
or repress crimes perpetrated by their subordinates.!® The Turkel Commission
noted this gap in Israel’s legal framework and recommended that the Penal Law

128 Penal Law, ss. 345 and 300.

129 Turkel Commission, Second Report, pp. 366-369.
130 Rome Statute, article 28.
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101.

102.

should be amended to incorporate superior responsibility,’* however this has
not occurred to date.

At the ICC, Rome Statute article 25(3)(d) establishes the responsibility of a person
who is part of a group acting with a common criminal purpose and who
contributes to the commission of a crime by that group. This is the ICC’s
(narrower) version of what other tribunals have referred to as “joint criminal
enterprise”. The Penal Law does not contain a specific equivalent form of
participation in a crime.’®? A stand-alone offence of conspiracy does exist (section
499 of the Penal Law), but conspirators are only responsible for the planned
crime itself where one of the usual forms of participation can be established for
that crime.’® One notable exception concerns genocide: the Crime of Genocide
(Prevention and Punishment) Law specifically provides that a person can be
responsible for genocide by virtue of a conspiracy to commit genocide.!3*

It is not uncommon for domestic criminal justice systems to be without a mode
of liability that is directly equivalent to article 25(3)(d). However, we note that
when combined with the absence of a mode of liability for superior or command
responsibility, this is likely to make it more difficult to charge and convict senior
figures within institutions who have been indirectly involved in international

crimes.

Awvailable defences

103.

Defences contained in the Penal Law (Chapter 5A) are consistent with those
commonly found in domestic legal systems. They do not appear to be
significantly broader than defences recognised under the Rome Statute (article
31) in any relevant way. We therefore do not consider further the potential
impact of these defences on a complementarity challenge at the ICC.

Limitation Periods

104. The Israeli Criminal Procedure Law sets out applicable limitation periods for

criminal offences, which are determined based on the applicable sentences.'?> For
felonies (as opposed to misdemeanours or contraventions), the periods range
from ten years to thirty years depending on the severity of the available sentence,

131 Turkel Commission, Second Report, p. 369. The Commission’s report separately emphasized that

IDF commanders have a duty to prevent and repress violations by their subordinates: pp. 272, 277.
However, having such a duty does not necessarily entail that its violation is a basis for the commander
to be liable in respect of the violation.

132 See

Penal Law, s. 29 et seq, which set out the forms of participation in a crime.

133 Penal Law, s. 499(b).

134 Crime of Genocide (Prevention and Punishment) Law, 29 March 1950, s. 3(a)(1).
135 Criminal Procedure Law, 1 March 1982, s. 9.
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although in some cases the limitation periods can be extended. Misdemeanours
have a limitation period of five years.!*® Very few crimes are entirely exempted
from limitation periods: murder, genocide, and crimes under the Nazi and Nazi
Collaborators (Punishment) Law.

412 The MJL
Offences under the MJL

105. In addition to the ordinary criminal offences considered above, which can be
committed by any person, a separate set of offences is created by the MJL. The
M]JL sets out various aspects of the law relating to military justice, including
offences (“military offences”) and related procedural law.

106. The offences contained in the MJL can only be committed by persons to whom
the MJL applies, namely, IDF “soldiers”, a term which encompasses all IDF
service members (including officers), whether in regular service or reserve
duty,’ as well as other persons connected to the army (IDF volunteers and
employees), concerning alleged acts perpetrated during war or in peacetime.*
With a few limited and specific exceptions,’® it has no application to civilians,
even if their conduct is related to military wrongdoing (for example, political
leaders who order or enable crimes perpetrated by military personnel). Israel’s
ordinary criminal law also continues to apply to members of the IDF.

107. As with Israel’s ordinary criminal law, the MJL does not explicitly deal with any
international crimes.’ Accordingly, if war crimes are alleged, the relevant
conduct can only be prosecuted under the MJL after it has been “translated” into
an offence under the MJL.!*! The IDF is reported to have explained this point as
follows:

136 [bid.

137 Section 1 of the MJL defines this term (7>77) as meaning any “person who is a member of the regular
forces of the army” whether under compulsory or voluntary service; as well as any “person who is a
member of the army's reserve forces ... while in service”. Accordingly the concept encompasses all IDF
service members, regardless of rank or office.

138 MJL, ss. 4-11.

139 For example, under s. 7 the law is applied to a person who commits any of certain listed offences
with a weapon provided by the military; under s. 8 the law is applied to persons in custody of the
military and certain categories of persons undertaking work for the military; under s. 11 the law is
applied to certain offences perpetrated by reservists who are not in service.

1490 Yesh Din also reported in 2013 that the then existing version of the Chief Military Prosecutor’s
Directives (which set out policies and interpretation of military offences), “[a]s a rule ... make no
mention of the laws of war or international crimes”: Yesh Din, Lacuna: war crimes in Israeli Law and
Court-Martial Rulings, July 2013, p. 34; and see also more generally at pp. 33-37.

141 Yesh Din, Lacuna: war crimes in Israeli Law and Court-Martial Rulings, July 2013, pp. 33-34.
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In a small number of cases, such as the offense of looting, the criminal count
accurately reflects the alleged violation [...]. In other cases it requires seeking
out a criminal offense with a similar normative content whose ascribed
punishment befits the severity of the prohibition under international law.1#

108. And as with the Penal Law, there are relatively few offences in the MJL that have
a “similar normative content” to international crimes and that adequately cover
conduct prohibited under international law. From our review of the MJL, the key
offence provisions that could capture conduct capable of constituting

international crimes are:
(i) looting;

(i) “abuse”, which includes striking or otherwise abusing another soldier or
“a person in custody”;!4

(iif) “exceeding authority” to the point of risking life or health;
(iv) causing damage to property by “exceeding authority”;'¢ and

(v) “illegal use of a weapon”,'*” which covers handling or operation of a
weapon that is not authorised or done without “proper precautions”;

(vi) “unlawful arrest”.!48

109. A noteworthy aspect of many of these offences, for the purpose of our analysis,
is the nature of the public interest which the offence seeks to protect. In a few
instances (looting; “abuse”), the protected interest is clearly that of ensuring the
safety or wellbeing of individual victims such as a civilians or enemy

142 Jbid., citing: MAG, The accordance of Israel’s mechanisms for examining and investigating
complaints and claims of violations of the laws of armed conflict with Israel’s duties under international
law, and the Implementation of that mechanism in relation to the maritime incident on May 31, 2010
(Position paper), 19 December 2010, p. 6, note 10 [original source not seen by us].

13 MJL, s. 74.

144 Jbid., s. 65. Yesh Din reported that in November 2018, a soldier was charged with “aggravated abuse”
for beating a blindfolded and handcuffed Palestinian detainee. Yesh Din, 2017-2021 data sheet, p. 10.
See also, p. 11.

145 MJL, s. 72. This offence was used in October 2019 in the plea bargain conviction of the soldier who
(without his commander’s permission, and in violation of open fire regulations) shot a 14-year-old
child, Othman Hillis, causing his death. The soldier was sentenced to 30 days’ military community
service, a suspended sentence, and a demotion: Yesh Din, The General Staff Whitewashing Mechanism:
The Israeli law enforcement system and breaches of international law and war crimes in Gaza, May
2024, p. 29. Regarding this case see further below at paragraphs 237-238, 327, 442, 494 and 498.

16 MJL, s. 70.

147 Ibid., s. 85.

18 Jbid., s. 114.
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110.

111.

112.

combatants, and this aligns with interests apparently protected by similar war

crimes.

In contrast, however, many military offences are focused on protecting the
interests of the military institutions themselves, including in maintaining
discipline and morale. For example, in Abu Rahme, the High Court of Justice
explained that the offence of “unbecoming conduct”'* is directed at conduct
from a person of senior rank who behaves so as to devalue such ranks and
thereby harm commander-subordinate relations.”™ The offence is “intended,

primarily, to protect the status and the professional and moral image of the
IDF” 151

Other offences apply to subordinates who do not comply with regulations or
orders, thereby undermining IDF discipline.’®> A noteworthy offence in this
category is “failure to comply with mandatory orders”, which criminalizes
tailing to comply with an “instruction in the army orders” or with standing
orders.!>® The definition of such orders includes Chief of General Staff Order
33.0133,** which creates a duty on IDF members to comply with the Geneva
Conventions and the 1954 Hague Convention.’®® A breach of international
humanitarian law thus amounts to an offence of failure to comply with
mandatory orders.

However, as the High Court of Justice remarked in relation to “dishonourable
conduct”, such offences seek to protect not against harm to victims or core social
values, but against harm to the military. Rather than connoting that perpetrators
pose a danger to society generally, they address threats to military integrity.!%
That emphasis is also evident from the consequences legislated for these
offences. Many of these offences do not result in a convicted soldier obtaining a
criminal record,’ and, where they carry a sentence of less than three years’
imprisonment, can be prosecuted in a disciplinary trial rather than by court

martial.’%®

1499 MJL, s. 130.
150 Abu Rahme et al. v Brigadier General Avichai Mandelblit, Military Advocate General et al., HCJ 7195/08, 1

July 2009 (“Abu Rahme”), para. 56 (per Justice Procaccia).

151 Jbid. para. 57.

152 See, for example: M]L, ss. 91, 115, 116, 117, 122, 123.

153 Jbid., s. 133(a). For other examples, see ss. 91, 115, 116, 117, 122, 123.

154 Chief of General Staff Order 33.0133, Discipline - Conduct in Accordance with International Treaties
to which the State of Israel is a Party, 20 July 1982.

155 Jbid., ss. 3, 8.
156 Abu Rahme, para. 60 (per Justice Procaccia).

157 Ibid., para. 60.
158 MJL, s. 136.
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113. We recognise that there is not always a simple and clear distinction between
these two types of protected interests and the offences which address them. The
M]JL certainly includes a number of offences which address both categories of
interest (for example “exceeding authority to the point of risking life or
health”),’® or concern other protected interests altogether. However, it is
noteworthy that in many cases that raise allegations of war crimes, offences of
the latter type (those concerning the protection of military interests) have been
applied in the Israeli military justice system.

Forms of participation in a crime

114. The MJL does not contain its own provisions regarding forms of participation in
crimes. Rather, it incorporates these concepts as they are set out in the Penal
Law.'%0 As a result, military offences are afflicted by the same lacunae that we
have referenced above, in respect of command responsibility and common
criminal purpose (see paragraphs 99-102 above).

Awvailable defences

115. The MJL largely' adopts the defences set out in the Penal Law.!®> As set out
above (see paragraph 103), the applicable defences are unexceptional and do not
appear to be relevant for our analysis.

Limitation periods

116. Limitation periods for these offences are also relatively short. Other than treason
and desertion (which carry limitation periods of 15 and 10 years respectively) all
offences have a limitation period of 3 years.!

4.2 Institutions and procedure

117. Israeli authorities state that they make use of robust investigative mechanisms
to ensure accountability for conflict-related crimes.!** However, there is limited
information in the public domain about the relevant mechanisms and the
procedures they use in practice, particularly in relation to military justice

159 Ibid., s. 72.

160 Ibid., s. 17.

161 Two defences specific to the military are additionally included (M]L, ss. 20 and 20A), while one
provision limits the application of defences which might otherwise be available to civilians (M]L, s. 19).
162 MJL, s. 17.

163 [bid., s. 41.

164 See, for example, the statements quoted by the ICC at Situation in the State of Palestine, Decision on
Israel’s request for an order to the Prosecution to give an Article 18(1) notice, ICC-01/18-375, 21
November 2024, para. 10: “Israel’s robust legal system [...] has and will continue to examine and
investigate rigorously all allegations of misconduct or crimes [...] and to hold to account those persons
within its jurisdiction found to be responsible”.
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118.

mechanisms. Israeli authorities sporadically release information about the
outcomes of some investigations. In other instance it appears from statements
made to the press that a process has been initiated, but information is not made
public regarding its progress or outcome. Where information is made public,
these often provide authorities” factual conclusions about the complaint, but
without detailing the steps taken in the investigation.

Accordingly, we caution that we are able to present only a general overview of
how Israeli accountability institutions operate in practice regarding alleged IDF
crimes. We have especially relied on the reports of Israeli and UN inquiries
which have assessed these matters, with greater access to primary materials.
However, we recognise that some of those reports are now dated.

4.2.1 Israel’s regular criminal justice system

Preliminary examination, investigation and prosecution

119.

120.

121.

The investigation and prosecution of ordinary crimes are carried out by police
and the prosecution service. Prosecutors serve in the State Attorney’s Office,
under the State Attorney, who is Israel’s senior prosecutor.

In some instances a complaint will directly lead to the opening of a criminal
investigation; but in other instances, a “preliminary examination” is
undertaken.'® In this step, police or prosecutors consider whether there is a
reasonable suspicion that a crime has occurred, in order to decide whether to
open a criminal investigation or not.!'®® The rationale for this additional step
appears to be related to concerns that even the opening of a criminal
investigation can cause considerable reputational prejudice.'®”

There is some discretion involved in whether to conduct a preliminary
examination or not, with the key factors for consideration being the strength of
the initial evidentiary base, and the public implications of the decision to
investigate.!®® The relevant guidance specifically indicates that both of these
factors may be present where there is an allegation of unlawful violence by IDF
personnel or political leaders.’® This step would ordinarily be carried out by

165 Attorney General Guidelines 4.2204, Preliminary Examination, 31 December 2015, para. 3.
166 [bid., para. 4; A. Cohen and Y. Shany, In Search of Complementarity: Israel’s Possible Responses to
ICC Arrest Warrants, Lawfare, 3 July 2024.

167 A. Cohen and Y. Shany, In Search of Complementarity: Israel’s Possible Responses to ICC Arrest
Warrants, Lawfare, 3 July 2024.

168 Attorney General Guidelines 4.2204, Preliminary Examination, 31 December 2015, paras 7-8.
169 Jbid., para. 12.
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122.

123.

police, although in some instances the Attorney General’s Office may conduct a
preliminary examination.!”

The State Attorney’s Office (that is, the prosecution) is overseen by the Attorney
General. The Attorney General is appointed by the cabinet, based on the
recommendation of a committee which includes a retired Supreme Court Justice,
a representative of the legal profession, and others. Once in office, the Attorney
General is independent of the government, and cannot simply be removed at the
will of the cabinet.!”!

Despite this, the functions of the Attorney General raise some possible concerns
about independence, because of the office’s “dual role”: on the one hand, the
Attorney General provides counsel to the government on questions of law,
including on the legality of military policies and actions; on the other, the
Attorney General is also responsible for prosecutions, including where crimes
are perpetrated in the course of implementing those government and/or military
policies and actions. This raises the concern that there is an inherent bias against
prosecuting conduct based on high-level decisions of the government and
military. We consider this question further below, in Section 9.3.3. We also note
current (and past) proposals to modify the office of the Attorney General,
including to separate its functions.'”? As there is no clear indication yet that that
it will be adopted, we consider the legal framework as it currently stands.

Trials before the regular courts

124.
125.

126.

Israel’s court system is regulated by the Basic Law: The Judiciary 1984.17

The regular court system has three tiers: Magistrates” Courts, District Courts, and
the Supreme Court. Special courts can also be established, the most relevant type
of which is Military Courts (which are considered below).

The use of a system of binding precedent makes the Supreme Court especially
important. The Supreme Court has 15 judges. Its Chief Justice is the head of the
Israeli judiciary. The Supreme Court sits both as an appeal court and as a first
instance court as the High Court of Justice in public law cases.

170 Jbid., paras 20-21.

171 As demonstrated by recent efforts of the Israeli Government to remove the Attorney General who
has served since 2022, Gali Baharav-Miara: see Y. Shany and A. Cohen, Back Into the Abyss: Israel’s
Government Fires Attorney General, Supreme Court Blocks the Move, Lawfare, 19 August 2025.

172 A. Fuchs and G. Lurie, Explainer: The Proposals to “Split” the Role of the Attorney General, Israel
Democracy Institute, 23 November 2025.
173 Basic Law: The Judiciary, 28 February 1984 (“Basic Law: The Judiciary”).
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127. Judicial appointments are formally made by the President, but on the basis of a
selection made by the Judicial Selection Committee.'”* The Judicial Selection
Committee is composed of nine members, drawn from the judiciary (3
members), the executive (2 members), the legislature (2 members) and the legal
profession (2 members).!”> A recent amendment (to come into effect with the next
parliament'”®) will replace the latter two members with two members of the
public chosen by the legislature.!””

128. Ordinary criminal offences are tried either before a Magistrates” Court or a
District Court, depending on the severity of the possible sentence. The District
Court also hears appeals from Magistrates” Court decisions; with appeals from
the District Court heard by the Supreme Court.

129. The relevant exception is in cases involving the military. Military offences under
the MJL are heard in the military justice system (courts martial).'”® The courts
martial are also authorized to try IDF personnel for ordinary crimes.””” The
Attorney General is empowered to transfer the trial of a non-military offence
from the courts martial to the regular courts, but only based on a belief that the
offence was not committed within the framework of the army, or due to the
defendant’s membership in the army.'® However, it appears that in practice,
cases involving members of the IDF are almost invariably dealt with by military
courts.'¥!

130. For persons who are not part of the military, criminal trials can only take place
in the ordinary courts. This means that Israel’s regular courts are the only
available forum for the trial of political leaders accused of international crimes.

Procedural law concerning political leaders

131. That the regular courts can try political leaders even from the highest office is
made clear (both as a matter of law and of practice) by several examples in recent

174 Basic Law: The Judiciary, s. 4(a).

175 Ibid., s. 4(b).

176 Basic Law: The Judiciary (Amendment No. 4), 1 April 2025, s. 3.

177 Ibid., s. 1. The amendment also makes some changes to the Committee’s procedures.

178 MJL, s. 13.

179 bid., s. 14.

180 Jbid., s. 14.

181 For example, in Yesh Din’s reporting on the handling of complaints against IDF members regarding
the mistreatment of Palestinians, we could find no examples of cases processed in the ordinary criminal
courts, including in a small number of cases where ordinary criminal offences were charged. See: Yesh
Din, Law enforcement against Israeli soldiers suspected of harming Palestinians and their property:
Yesh Din figures for 2019-2020, March 2022; Yesh Din, Law enforcement against Israeli soldiers
suspected of harming Palestinians and their property: Yesh Din figures for 2017-2021, December 2022.
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Israeli history, including the conviction of former Prime Minister Ehud Olmert
on corruption offences;'® the conviction of former President Moshe Katsav for
sexual offences;'® and the prosecution currently ongoing against Prime Minister
Benjamin Netanyahu on charges of bribery, fraud, and breach of trust.!3

132. However, there are two hurdles to the prosecution of Israeli political leaders. The
tirst is that the decision to initiate criminal proceedings against members of the
government requires approval by the Attorney General.

133. By law, the Attorney General’s consent is required to initiate a criminal
investigation against a Prime Minister while in office, or (in respect of acts done
while in office) for one year thereafter.’®> Government regulations have extended
this requirement such that the Attorney General’s approval is needed for a
criminal investigation into any former Prime Minister or any current or former
government minister where the investigation concerns acts related to their
duties.’®® Approval by the Head of the Investigations and Intelligence Division
within the police is required to open an investigation into a current or former
“senior public figure”® (including the Prime Minister and Ministers, but also
the President and Knesset members)!®® where suspected offence is related to their
duties.’ These requirements have the effect of ensuring that such cases are
subjected to the preliminary examination procedure referred to above (see
paragraphs 120-121).1

134. The second possible obstacle is that members of the Knesset (and therefore
government ministers, who are typically Knesset members) are granted

182 Former Israeli leader Ehud Olmert jailed for eight months for corruption, The Guardian, 25 May 2015;
J. Heller, Former Israeli PM Olmert’s jail term cut, cleared of main charge, Reuters, 29 December 2015.
183 [srael ex-President Moshe Katsav found guilty of rape, BBC News, 30 December 2010; Factbox: Israel’s
Katsav loses appeal against rape conviction, Reuters, 10 November 2011.

184 M. Lubell, Court cancels Israel PM Netanyahu's trial hearings this week, Reuters, 29 June 2025.

185 Basic Law: The Government, 7 March 2001, s. 17(a) and (b). See also Attorney General Guideline
4.2200, Investigation of Public Figures, 3 July 2002, s. 1. We understand the requirement as being for
the Attorney General to approve proceedings personally (as opposed to permitting delegation of this
question to a subordinate).

186 Attorney General Guideline 4.2200, Investigation of Public Figures, 3 July 2002, s. 3(a) and (b).

187 Jsrael Police, Investigations and Intelligence Division Directive 300.16.193, Investigation of Senior

Public Figures, 1 February 2014, s. 4; see also Attorney General Guideline 4.2200, Investigation of Public
Figures, 3 July 2002, s. 1(b).

188 Jsrael Police, Investigations and Intelligence Division Directive 300.16.193, Investigation of Senior
Public Figures, 1 February 2014, s. 3A.

189 Jbid., s. 3B.

190 Attorney General Guideline 4.2200, Investigation of Public Figures, 3 July 2002, s. 2.
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immunity from prosecution in some situations.'! Israeli law provides members

of the Knesset with two types of immunity:

(i) a permanent “substantive” immunity for acts undertaken in the course of
the performance of their duties for the Knesset, and which the Knesset
cannot lift;**?2 and

(ii) a “procedural” immunity which can be conferred by the Knesset upon a
member requesting it, in which case it can attach to conduct not covered by
the substantive immunity, but operates only as long as the member serves
in the Knesset.'”

135. In Bishara v Attorney General, the Supreme Court clarified that the substantive
immunity is limited by certain “red lines”: conduct beyond these, for example
conduct endangering democracy, will not be covered by substantive
immunity.’* Thus, for example, the Supreme Court considered that acts of
terrorism could not be covered by the immunity.'®> The scope of the immunity is
relatively small, because it attaches to the functions of a Knesset member, which
are by definition lawful activities, as well as to the “margin of risk” closely
adjacent to those lawful acts.!*® It is also unclear whether this immunity could be
relied on in respect of acts undertaken as a government minister as opposed to as
a Knesset member.'”

136. As to procedural immunity, the Supreme Court in Movement for Quality of
Government v Knesset considered that its objective is to protect the legislative
branch from abuses by the executive in the form of politically motivated
prosecutions. Accordingly, the Knesset Committee which decides on the grant
of such immunities has only a very narrow discretion, and may only validly

191 Basic Law: the Knesset, 12 February 1958, s. 17; Knesset Members (Immunity, Rights And Duties)
Law, 25 June 1951, , ss. 1 and 4.

192 Knesset Members (Immunity, Rights And Duties) Law, s. 1; explained in Bishara v Attorney General,
H(CJ 11225/03, 1 February 2006, para. 7.

193 Knesset Members (Immunity, Rights And Duties) Law, s. 4; And see again the explanation in Bishara
v Attorney General, HCJ 11225/03, 1 February 2006, para. 7.

194 Bishara v Attorney General, HCJ 11225/03, 1 February 2006, paras 8-9.

195 Jbid., para. 10, citing Knesset Members (Immunity, Rights and Duties) Law (Amendment No. 29), 22
July 2002.

196 Bishara v Attorney General, HCJ 11225/03, 1 February 2006, para. 7.

197 See S. Navot and M. Kandelshtein-Haina, “Does the Minister of Justice Have Immunity?”, Israel
Democracy Institute, 25 December 2024. Navot and Kandelshtein-Haina argue that it could not be relied
for acts done in the capacity of a Minister, although they acknowledge that this issue has not yet been
judicially determined.
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enable the immunity where such protection is necessary in light of the Attorney

General’s motivations.!®8

4.2.2 Israel’s military justice system

137. Historically, the military justice system'” has been constituted by three main
bodies:

138.

139.

(i)

(if)

(iii)

the Military Police, which includes the Criminal Investigation Division
(“MPCID”) (also known as the Military Police Investigation Unit
(“MPIU”)); and

the Military Advocate General (“MAG”), who is supported by the Military
Advocate General’s Corps (“MAG Corps”), the IDF’s legal branch; and

the courts martial, before which military personnel are usually tried.

Since 2014, a further entity has played a role which is significant for the analysis

in this opinion: the General Staff Mechanism for Fact-Finding Assessments

(“FFAM”), which is responsible for information gathering where that is
requested by the MAG.

Before turning to consider how each stage of the military justice process operates,

we note that the institution with the oversight over fact-finding, investigation

and prosecution is the MAG. All complaints of IDF misconduct are screened by

the MAG, who may take one of three actions:

(i)

(if)

(iii)

Where the MAG considers that a criminal investigation is warranted, the
matter is sent to the MPCID.

If the MAG requires additional information before deciding whether a
complaint should be investigated by the MPCID, the case is sent for
preliminary fact-finding. Since 2014, this is undertaken by the FFAM.

Alternatively, the MAG may decide to simply close the case, in which case
no further action will be taken (subject to a successful appeal or judicial
review).200

198 Movement for Quality of Government v Knesset, HC] 11298/03, 23 February 2005; see also A. Cohen and

Y. Shany, In Search of Complementarity: Israel’s Possible Responses to ICC Arrest Warrants, Lawfare, 3
July 2024.
199 The military justice system considered in this Section is distinct from the Military Courts operating
in the West Bank, which are used to try Palestinian civilians for designated offences.

200 Military Advocate General’s Corps, The IDF Military Justice System, 20 August 2024.
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Fact-finding: the FFAM

140. Where requested in specific cases, a pre-investigation “fact-finding” process is

141.

conducted by the General Staff Fact-Finding Assessment Mechanism
(“FFAM”). An earlier version of this mechanism was established to deal with
allegations of military wrongdoing during the IDF’'s 2012 operation “Pillar of
Defense”.?! The FFAM was established as a permanent mechanism in 2014.22

The IDF most often explain the FFAM’s role as undertaking fact-finding where
the MAG requires additional information in deciding whether to refer a case for

a criminal investigation. For example:

The task of the FFA Mechanism is to collate information and relevant
materials in order to determine the facts with respect to Exceptional Incidents
that occurred during the Operation. These efforts are intended to provide the
Military Advocate General (the 'MAG') with as much factual information as
possible in order to enable the MAG to reach decisions regarding whether or
not to open a criminal investigation, as well as for the purpose of a 'lessons-
learned' process and the issuance of operational recommendations that will
assist in preventing exceptional incidents in the future. Exceptional Incidents
examined by the FFA Mechanism are those incidents where the MAG has
decided that additional information is required in order to determine
whether there exists reasonable grounds for suspicion of a violation of the
law which would justify a criminal investigation. All information and
materials collated by the fact-finding assessment teams, as well as their
findings, will be provided to the MAG, who will decide, in a reasoned
decision, on the appropriate action — whether to close the case, to recommend
disciplinary measures or to order the opening of a criminal investigation to
be conducted by the Military Police Criminal Investigation Division. Where
necessary, the MAG may also order the fact-finding assessment teams to
collate additional information in order to compile a fuller factual
understanding of a particular incident.20?

142. According to the State Comptroller:

The fact-finding conducted by the FFA Mechanism is not an investigation,
but is intended, as stated in the recommendations of the Turkel Commission,
to provide the MAG with as much information as possible to decide whether
to open an investigation.204

201 B'Tselem, Israeli authorities have proven they cannot investigate suspected violations of

international humanitarian law by Israel in the Gaza Strip, 5 September 2014.
202 2014 Factual and Legal Aspects Report, para. 411.

205 MAG, Press Release: Examination and Investigation of Exceptional Incidents from Operation

“Protective Edge”, 10 September 2014, pp. 1-2.
204 State Comptroller’s Report, p. 156.
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143.

144.

145.

146.

147.

148.

The IDF releases relatively little information about the FFAM’s operations and
composition, but has said that it is staffed primarily by “high ranking IDF
reservist officers, possessing operational expertise in a range of military areas...
as well as members possessing both legal qualifications and professional
experience in the field of investigations” .2

The FFAM operates under the authority of the IDF Chief of General Staff. It is
therefore in a separate line of command from the MAG Corps.?® In his 2018
report the State Comptroller raised concerns about whether this may interfere
with the FFAM’s independence, however the extent to which the Chief of Staff
directs the FFAM'’s work in practice remains unclear."”

The FFAM’s work, and materials collected by it, are privileged, and cannot be
used in any criminal proceedings which eventually occur.?® This is said to
encourage the frank and honest cooperation of military personnel.?”® Soldiers
questioned by the FFAM are not entitled to legal representation, the right to
silence, or to the privilege against self-incrimination.?!

The FFAM gathers relevant materials and prepares a summary document for the
MAG, who then determines whether to refer the matter to the MPCID for
investigation or to close the case.?’' Where a matter is referred to MPCID, it does
not receive the material collected by the FFAM, as it is privileged, so any
evidence from the sources used by the FFAM must be taken anew.*2

We have been unable to find further information about the processes of the
FFAM. Available information also raises some doubts regarding how clearly
defined its role is. Mention is here warranted of “operational debriefings”, which
have long been conducted for the purpose of identifying lessons for the future
conduct of military operations (rather than investigating past criminal
activity).?3

These debriefings are not undertaken primarily with a view to considering
criminal investigations.?* The Goldstone Report described them as follows:

205 MAG, Press Release: Examination and Investigation of Exceptional Incidents from Operation
“Protective Edge”, 10 September 2014, p. 1.

206 Jpid., p. 1.
207 State Comptroller’s Report, pp. 145-147.

208 MJL, s. 539A(b)(1).
209 IDF, Gaza Border Events: Questions & Answers (document posted on the website of Adalah), p. 93.
210 State Comptroller’s Report, p. 86.

211 ML, s. 539A(b)(4)(b).
212 [bid,, s. 539A(b)(4)(c) and s. 539A(b)(6).

213 State Comptroller’s Report, pp. 85-86; Goldstone Report, paras 1794-1797.
214 Goldstone Report, paras 1794-1795.
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The debriefings are reviews of incidents and operations conducted by
soldiers from the same unit or line of command together with a superior
officer. They are meant to serve operational purposes. Following every
military operation “of any kind, a field investigation is conducted in order to
examine the performance of the forces and to learn what aspects should be
preserved and what aspects should be improved”. They are supposed to be
confidential so that soldiers speak openly.2'5

149. The findings of operational debriefings are sent to the MAG, which may or may
not find that there are grounds to suspect that a crime has been perpetrated and
makes a decision as to whether a full criminal investigation should be opened. If
an investigation is opened, the material used in the debriefing is privileged and
cannot be used as evidence in subsequent proceedings.?’® Therefore, while
formally distinct from criminal investigations, there is a degree of interplay
between the army’s internal operational debriefing processes and the
mechanism for investigation of suspected crimes.

150. The Turkel Commission recommended the establishment of an FFAM precisely
to create a division between the criminal justice process and the “operational
debriefing”, which is carried out “by the same forces whose activity is under
scrutiny” and therefore “tainted by an inherent conflict of interest”.?!” It also
noted several other problems with established debriefing practice, including that
it “might hinder a future investigation”.?'® The Turkel Commission considered
that the operational debrief “should primarily serve the operational needs of the
military.”?!” The proposal to establish a fact finding process separate from the
operational debriefing procedure done internally was again made in the
Ciechanover Report.?

151. Despite this, as a matter of practice, the FEFAM’s review also appears to have been
elided with the operational debriefing, at least during its early years of operation.

152. For example, the IDF statement in paragraph 141 above, from a 2014 press
release, refers to the FFAM’s work as not only considering possible crimes, but
also being “for the purpose of a 'lessons-learned’ process and the issuance of
operational recommendations that will assist in preventing exceptional incidents

215 Ibid., para. 1795.

216 2014 Factual and Legal Aspects Report, paras 425-431.
217 Turkel Commission, Second Report, p. 381.

218 Jbid.

219 Ibid., para. 35 [emphasis original].

20 Ciechanover Report, para. 48 et seq.
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in the future”.?”! In 2015, the then head of the FFAM told the State Comptroller
that:

The rules of the operational debriefing apply to the inquiries conducted by
the FFA Mechanism and it cannot be used for investigational purposes....
[T]he purposes of the debriefing is to learn to improve, while an investigation
is aimed at looking for those who are criminally liable. Therefore,
commanders should feel open in a debriefing, in contrast to an investigation
in which they must defend themselves and beware of self-incrimination.222

153. The State Comptroller also quoted an internal IDF order, which reads:

A FFA mechanism is established, which will serve as a tool for the Chief of
General Staff in debriefing exceptional [operational] incidents... In addition,
this mechanism will also conduct a factfinding assessment that will be used
by the MAG in order to examine whether there is suspicion of prohibited
conduct on the part of IDF soldiers in the context of the examined incident.?2

154. The State Comptroller concluded that:

In other words, the IDF's General Staff debriefing mechanism, whose main
purpose is to conduct an operational debriefing, also deals with fact-finding
assessment, and these are not two separate mechanisms, as recommended by
the Turkel Commission, and it is not even stipulated that its main purpose is
to serve the MAG in making a decision as to whether to launch an
investigation.??+

155. The suggestion that the FFAM'’s inquiry is one and the same as the operational
debriefing was also made in a 2019 “Q and A” document, in which the IDF used
nearly identical language to the 2014 press release, explaining that the FFAM:

is tasked with providing the MAG with the most comprehensive and
substantiated factual information possible in order to assist with decisions
whether or not to open a criminal investigation, as well as for the purpose of
a lessons-learned process and the issuance of operational recommendations
that will help mitigate the risk of exceptional incidents occurring in the
future. 225

156. It may therefore be the case that the FFAM is not truly, or at least solely, engaged
in a formal criminal investigation process. From the limited material publicly
available, this appears to have been the case during its initial years of operation.
We note that the 2018 State Comptroller’s Report referred to a (then) new

21 IDF, Gaza Border Events: Questions & Answers (document posted on the website of Adalah), p. 92.
222 State Comptroller’s Report, p. 157.

2 Jpid., p. 136, citing Operations Directorate Order 4.8, from the IDF’s Doctrine and Instruction Division
(original not seen).

24 Jhid.

25 IDF, Gaza Border Events: Questions & Answers (document posted on the website of Adalah), p. 92.
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Standing Operating Procedure (“SOP”), that “relates to many of the issues
raised” by the Comptroller.?? We have not been able to access this SOP (or found
further reference to its application). It is possible that some of the structural
concerns raised by the State Comptroller may have been addressed. However,
as addressed below in the context of case study 3 (see paragraph 264(ii)), there
are recent reasons to doubt whether the FEFAM’s work has been truly separated
from operational debriefings.

Military police investigations: the MPCID

157. The MPCID investigates offences committed by military personnel in a military
context or by someone who is subject to the MJL.?>

158. Complaints on matters within MPCID’s remit can be submitted directly to the
MPCID.?# According to the IDF, all such complaints are sent to the MAG for
initial screening, as set out above at paragraph 139.2%

159. At the conclusion of an MPCID investigation, the case is transferred to the MAG,
who decides whether to proceed to a prosecution.

160. Officers in the MPCID are subordinate only to their commanders under the

authority of the Chief Military Police Commissioner, and not to any other part
of the IDF .20

161. It has been reported that, in practice, MPCID investigations suffer from various
systemic weaknesses. For example, it is said that investigations do not evaluate
the orders given by commanders, instead focusing only on the conduct of
individual soldiers.”! It has also been reported that, in most cases, investigations
are limited to questioning Palestinian victims and the soldiers under
investigation; eyewitnesses are not heard, and other steps such as crime scene
investigations are rare.?*

226 State Comptroller’s Report, pp. 139, 153, 164-165.

227 Chief of General Staff Order 33.0304, MPCID Examination and Investigation, 1 April 1962; Turkel
Commission, Second Report, p. 291.

28 MAG Corps, The IDF Military Justice System, 20 August 2024.

229 Jpid.; Chief of General Staff Order 33.0304, MPCID Examination and Investigation, 1 April 1962, s. 60;
Turkel Commission, Second Report, p. 291.

230 Turkel Commission, Second Report, pp. 291-292, referring to Chief Military Police Commissioner
Order 5000, Definition of Officers in the CID and their Powers (original not seen).

21 B'Tselem, The Occupation’s Fig Leaf: Israel’s Military Law Enforcement System as a Whitewash
Mechanism, May 2016, p. 18; See also Al-Haq et al., Joint Submission to the United Nations Special
Rapporteur on the Situation of Human Rights in the Palestinian Territories Occupied Since 1967, Mr
Michael Lynk, on Accountability, 31 May 2020, para. 86(d).

232 B'Tselem, The Occupation’s Fig Leaf: Israel’s Military Law Enforcement System as a Whitewash
Mechanism, May 2016, p. 18.
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Owersight of investigations, and prosecutions: the MAG

162. The MAG is the head of the MAG Corps, the IDF’s legal branch.?** Some powers
and functions granted to the MAG are required by law to be exercised
personally; other powers may be delegated to parts of the MAG Corps.?* As we
have not always been able to ascertain the extent to which the MAG may
delegate functions (or which functions have been delegated in practice), we
largely refer to “the MAG” in this opinion, but with the caveat that some of the
MAG’s work might be performed by subordinates in the MAG Corps.

163. Within the military, the MAG’s role is broadly equivalent to that which the
Attorney General carries out for the justice system as a whole.?> The MAG plays
several key roles regarding allegations of IDF criminal conduct, including
deciding whether investigations are opened, and initiating and conducting
prosecutions, and is also the advisor to Israel’s leadership on all matters of law.?%
The MAG stated in 2024 that, starting in 2007, a division has been established
between the functions of officers responsible for investigations and prosecutions
and the functions of those who provide legal advice to the IDF.?” The MAG
remains responsible for overseeing both functions.

164. The MAG is appointed by the Minister of Defence, on recommendation of the
IDF Chief of Staff.?*® The MAG is responsible to the Attorney General*®* and in
that respect independent of other parts of the IDF.?° In turn, officers in the MAG

23 MJL, ss. 178(4)-(5).

24 Jbid., ss. 308(a) and 539A.

25 Abu Rahme, paras 67-68 (per Justice Procaccia). We note that the MAG is subordinate to the Attorney
General, however the extent to which the Attorney General is directly involved in matters under the
MAG's purview varies. See Atiya v Attorney General et al. HC] 4723/96, 29 July 1997. Where significant
military activities or policies are concerned, we understand that both the MAG and the Attorney General
may be involved in advising.

26 MJL, s. 178.

27 MAG Corps, The IDF Military Justice System, 20 August 2024.

28 MJL, s. 177. In addition, a Deputy MAG is appointed by the Chief of Staff on recommendation of the
MAG, and is an officer with the rank of colonel.

239 The Attorney General’s oversight of the MAG is detailed in Attorney General Guideline 9.1002, The
Military Advocate General, April 2015.

240 Supreme Command Regulation 2.0613, The Military Advocate General’s Corps, 15 March 1976,
s. 9(a) (“The MAG is subordinate in command to the Chief of Staff, is part of the professional staff of
the General Staff, and in professional matters he is subject only to the law”); and Attorney General
Guideline 9.1002, The Military Advocate General, April 2015, s. 3 (“In exercising his powers under
section 178 of the Military Justice Law as legal advisor and supervisor of the rule of law I the army, the
advocate acts independently, and is not subject to the Chief of Staff or any other commanding officer,
with considerations relating to the rule of law alone guiding him in the performance of his duties”).
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Corps are answerable only to the MAG, and not to any commanders to whom
they provide legal advice.?!

165. The MAG Corps comprises IDF officers with legal education and training and
contains various branches. For our purposes, particularly relevant is the Military
Prosecution, headed by the Chief Military Prosecutor, and assisted by a number
of military advocates. One of these, the Military Advocate for Operational
Affairs?*? (who heads the Operational Affairs section of the MAG Corps)**® deals
with cases arising from military operations (or training),** including by
formulating recommendations to the MAG on whether a criminal investigation
should be opened in such a case.?*

166. When the MAG considers whether to order an MPCID investigation, the
standard applied is variously reported as being whether there is a “reasonable
suspicion” that an offence has been committed;*® whether “the allegation is
deemed credible prima facie” and “sufficiently concrete”;?*” or whether “credible
allegations prima facie give rise to a reasonable suspicion of criminal
wrongdoing.”?*® The MAG has also said that in relation to one category of cases

241 Turkel Commission, Second Report, p. 282, referring to the Organizational Order of the MAG’s
Headquarters (original not seen); UN Human Rights Council, A/64/651, Follow-up to the report of the
United Nations Fact-Finding Mission on the Gaza Conflict, 4 February 2010, Annex I, paras 14-20.

242 Other terminology sometimes used for this office is the “Prosecutor/ion for Operational Affairs”: see,
for example, State Comptroller’s Report, pp. 128, 151, 153.

243 In English language documents this body is referred to by various names including the “MAG Corps
for Operational Matters”, the “Military Advocacy for Operational Affairs”, and the “Office of the
Military Advocate for Operational Affairs”.

244 The other teams responsible for specific issues are the MAG Corps for Special Tasks, the MAG Corps
for Absentees and Deserters, and the MAG Corps for Traffic Issues: Turkel Commission, Second Report,
pp- 284-285.

245 State Comptroller’s Report, p. 151. The MAG Corps for Operational Matters also advises the MAG
and the MAG Corp’s International Law Department with regard to the rules of engagement, handles
the files of IDF soldiers accused of having perpetrated offences during combat, and handles complaints
concerning those offences. See Turkel Commission, Second Report, p. 285.

246 Goldstone Report, para. 1799.

27 MAG, Decisions of the IDF Military Advocate General Regarding Exceptional Incidents that
Allegedly Occurred During Operation ‘Protective Edge” — Update No. 6, 15 August 2018, p. 1. See also
D. Sabbagh, “Israel closes down or leaves unresolved 88% of cases of alleged war crimes or abuse —
report”, The Guardian, 2 August 2025, stating: “According to the IDF: ‘Any report ... complaint or
allegation that suggests misconduct by IDF forces undergoes an initial examination process,
irrespective of its source.” In some instances the evidence is such that a criminal investigation by
military police is ordered, while in others an initial investigation takes place.”

248 2014 Factual and Legal Aspects Report, para. 56.

47



https://www.legal-tools.org/doc/50zvxs/
https://unispal.un.org/pdfs/a64651.pdf
https://unispal.un.org/pdfs/a64651.pdf
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://www.legal-tools.org/doc/50zvxs/
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://www.legal-tools.org/doc/50zvxs/
https://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-48.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-6-15-August-2018.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-6-15-August-2018.pdf
https://www.theguardian.com/world/2025/aug/02/idf-no-fault-conclusion-alleged-war-abuse-cases-report
https://www.theguardian.com/world/2025/aug/02/idf-no-fault-conclusion-alleged-war-abuse-cases-report
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_2014GazaConflictFullReport.pdf

— deaths of detainees held by the IDF — there is a “long-standing policy” to
immediately launch a criminal investigation into the death.?*

167. A decision by the MAG to open or to decline to open an MPCID investigation
may be reviewed by the Attorney General, on request — for example — by a
complainant or an NGO.?" Complainants may also petition the Supreme Court
sitting as the High Court of Justice against a decision of the MAG or the Attorney
General.®' The Supreme Court may review decisions of the MAG and/or
Attorney General taken in specific cases, or on the establishment of broader
policies regarding the handling of categories of cases.

168. The Court has also reviewed the MAG’s decision to charge a particular military
offence, when a more serious offence would have been more appropriate.?> As
in the common law tradition, however, the Court offers a significant degree of
deference to primary decision-makers on this issue and does not readily place
itself in the position of the primary decision maker. 2>

Trials: the courts martial and disciplinary proceedings

169. The courts martial system includes district courts martial (which are divided
according to geographical jurisdiction or functional jurisdiction), special courts
martial, and the courts martial for appeals.?*

170. Courts martial have jurisdiction over offences perpetrated by IDF members in
regular service and during reserve duty.*® The courts martial exercise
jurisdiction over IDF personnel on a personal basis, which means that they can
in principle hear cases concerning offences committed by soldiers anywhere,
either in war or in peacetime.?*® The jurisdiction of the courts martial applies both
to offences defined in the MJL and to other offences defined in Israel’s Penal Law.

29 MAG Corps, Addressing Alleged Misconduct in the Context of the War in Gaza, 24 February 2024
(updated on 3 August 2024).

250 Goldstone Report, para. 1801.

251 Basic Law: The Judiciary, s. 15(d)(2).

22 Abu Rahme.

253 See, for example, Yesh Din and Others v Military Advocate General, HCJ 3003 /18 and HCJ 3250/18, para.
64; Adalah and others v Attorney—General, HCJ 3292/07, para. 9; Abu Rahme, para. 68 (per Justice Procaccia).
254 The structure of the system and the powers of its courts are set out in the MJL, chapter 2 of part four
— ‘Courts Martial’ and Supreme Command Regulation 2.0612, The Courts Martial Unit, 15 July 1956:
see Turkel Commission, Second Report, pp. 295-297.

255 MJL, ss. 7-10. We note that claims regarding violations of international law by the Israel Police or the
Israel Border Police are handled separately from the conduct on which we focus in this advice; namely,
through the Police Internal Investigations department and the Judea and Samaria Police District: see
Turkel Commission, Second Report, pp. 298-303.

256 Turkel Commission, Second Report, p. 295, citing MJL, arts 13-14.
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171.

172.

173.

174.

As indicated above (see paragraph 129), the jurisdiction of the courts martial
with regard to non-military offences is not exclusive; Israel’s ordinary criminal
courts have parallel jurisdiction.?” The main determinant of which system is
used is the extent of the connection between the alleged offence and military
service.?®

The MJL also provides that, where leave is granted, the Supreme Court may hear
appeals from the courts martial in cases concerning an important, difficult or
novel legal question.?’

Finally, allegations of offences punishable by imprisonment of a term of less than
three years may be heard according to disciplinary law.?®® This means that they
can be tried either by the courts martial or in disciplinary trials.?¢!

Disciplinary trials are overseen by a judicial officer (a unit commander who
holds a rank of captain or higher). On request, proceedings may be transferred
to a senior judicial officer — an officer who is not below the rank of Lieutenant
Colonel.*? A soldier may also request that a case is transferred to the courts
martial.?®

4.2.3 Other mechanisms

175.

In addition to criminal and disciplinary proceedings, Israeli law also establishes
the possibility of other mechanisms to look into military wrongdoing or similar
events of public concern.

State Commissions of Inquiry

176.

177.

Israel’s Commissions of Inquiry Law authorises the establishment of a State
Commission of Inquiry on matters of “vital public importance”.?*4

Although a State Commission of Inquiry is initiated by the Government or
Knesset, its members are appointed by the President of the Supreme Court. A
State Commission can compel any person to testify before it, and can collect all
relevant materials, issue search warrants, and does not afford parties protection
from self-incrimination. Where there is suspicion of criminal conduct at the

257 Turkel Commission, Second Report, pp. 295-296.

258 Jbid., p. 296.

259 M]L, s. 4401(a)-(b).

260 Jbid., s. 136.

261 Abu Rahme, paras 21, 59-60 (per Justice Procaccia).

262 MJL, s. 1.
263 Jbid., s. 149.

264 Commissions of Inquiry Law, 30 December 1968, s. 1.
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178.

conclusion of an inquiry, a State Commission may refer the issue to the Attorney
General to consider opening a criminal investigation based on its findings.

State Commissions of Inquiry have been used in the past to investigate
allegations of wrongdoing in the conduct of hostilities, and other types of
military operations. For example, the Kahan Commission, formed in 1982,
investigated the massacres in the Sabra and Shatila Palestinian refugee camps in
Lebanon.

Other types of public Commissions

179.

180.

181.

As an alternative to a State Commission, the government or any Minister can
convene a Government Commission, under the Government Law.?® It can be
granted similar powers to a State Commission of Inquiry,*® but its membership
is determined by the government, rather than by the Supreme Court President.
The Turkel Commission was a commission of this type.

The MJL also provides that the Minister of Defence or the Chief of General Staff
may establish a Commission of Inquiry to investigate any matter pertaining to
the military.?¢”

Similarly, the Knesset can establish a Parliamentary Committee of Inquiry.?¢*
These also lack the measures of independence of a State Commission. The Turkel
Report also refers to “Commissions of Assessment” — statutory commissions
which may be established by Ministers in situations where no State Commission
of inquiry has been established in relation to a subject.?®

The State Comptroller

182.

In Israel the role of State Comptroller includes that of ombudsman. The State
Comptroller has wide powers, including to examine the “legality [and] moral
integrity” of State entities.”° The Comptroller may receive and investigate
complaints.?”! The office is accountable to the Knesset and independent of the

Government.?72

265 Government Law, 7 March 2001, s. 8A.

266 [bid., referring to the powers set out in the Commissions of Inquiry Law, ss. 9 to 11 and 27(b).
267 MJL, s. 537.
268 Basic Law: the Knesset, 12 February 1958, s. 22.

269 Turkel Commission, Second Report, p. 311.

270 Basic Law: The State Comptroller, 15 February 1988, s. 2(b).

71 Ibid., s. 4.
272 Ibid., s. 6.
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5. CASE STUDY 1: THE 2014 HOSTILITIES

183. Between 7 July and 26 August 2014, Israel conducted Operation “Protective
Edge” in Gaza, a military offensive with the stated objective of stopping rocket
attacks launched by Hamas during June and July 2014.

184. The 2014 COIL which was subsequently set up to analyse the conflict (see above
at 18(v)) reported that 2,251 Palestinians, including 1,462 civilians, were killed
during the hostilities.?”> The Commission found that the IDF carried out more
than 6,000 airstrikes on Gaza** and that approximately 18,000 housing units,
were fully or partly destroyed.””> Around 500,000 Palestinians were reported to
have been displaced at the peak of the conflict, and 100,000 of them remained
displaced in May 2015.7¢

185. At the conclusion of its preliminary examination on Palestine, the OTP
concluded that there was a reasonable basis to believe that war crimes had been
committed during the 2014 hostilities in Gaza. In the OTP’s 2020 request for a
ruling on jurisdiction, the Prosecutor stated:

...there is a reasonable basis to believe that members of the Israel Defense
Forces (“IDF”) committed the war crimes of: intentionally launching
disproportionate attacks in relation to at least three incidents which the
Office has focussed on (article 8(2)(b)(iv)); wilful killing and wilfully causing
serious injury to body or health (articles 8(2)(a)(i) and 8(2)(a)(iii), or article
8(2)(c)(i)); and intentionally directing an attack against objects or persons
using the distinctive emblems of the Geneva Conventions (article
8(2)(b)(xxiv), or 8(2)(e)(il)).2”7

186. Regarding complementarity in respect of these crimes, and considering
investigations initiated by Israel into the 2014 hostilities, the OTP stated in 2019
that its “assessment in terms of the scope and genuineness of relevant domestic
proceedings remains ongoing at this time and will need to be kept under review
in the context of an investigation”.?”

273 2014 COI Report, para. 574.

274 Ibid., para. 111.

275 Ibid., para. 576.

276 [bid., paras 577-578.

277 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the
Court’s territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 94. See also OTP,
Situation in Palestine: Summary of Preliminary Examination Findings, undated, para. 2.

278 OTP, Situation in Palestine: Summary of Preliminary Examination Findings, undated, para. 2. This
did not present an obstacle issuing warrants because the OTP was able to reach a firm conclusion on
admissibility with regard to at least some crimes.
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5.1 Israel’s regular criminal justice process

187. We are not aware of any proceedings in Israel’s regular criminal justice system

5.2

188.

which arose from IDF conduct during Operation “Protective Edge”.

Military justice

A significant number of incidents which occurred during Operation “Protective

Edge” were dealt with within Israel’s military justice system to some extent:

(i)

(i)
(iii)

(iv)

(v)

(vi)

(vii)

The MAG reported that it had received complaints concerning
approximately 360 incidents.?”

The MAG took no action in respect of some 116 incidents.?®

The MAG ordered the immediate opening of investigations by the MPCID
into 24 incidents (that is, without the need for examination by the FFAM).?!

The MAG transferred approximately 220 incidents to the FFAM for fact
tinding.?®?
Of the approximately 220 incidents dealt with by the FFAM, the MAG is

known to have referred seven incidents for investigation by the MPCID.?%

This means that in total, 31 incidents are reported to have been referred to
the MPCID by the MAG for investigation.

At the time of the last update (in 2018), the MAG had closed 160 incidents
following review by the FFAM.28

(viii) The remaining (approximately 50) incidents remained under review by the

FFAM at the last update, and it is not known what has happened to those
cases since 2018.

279 MAG, Decisions of the IDF Military Advocate General Regarding Exceptional Incidents that
Allegedly Occurred During Operation ‘Protective Edge” — Update No. 6, 15 August 2018, (“MAG

Update No. 6”), p. 1. The MAG stated that it received around 500 complaints and reports in respect of
these incidents, indicating that some complaints concerned the same incidents.

280 Figure calculated based on other numbers provided in MAG Update No. 6.

281 MAG Update No. 6, p. 1.

282 Jbid., p. 2. We note that Yesh Din stated that 330 cases had been referred, following a military
spokesperson responding to an application under the Freedom of Information Act in 2019: Yesh Din,
The General Staff Whitewashing Mechanism: The Israeli law enforcement system and breaches of

international law and war crimes in Gaza, May 2024, p. 16. We have not seen the underlying source.

283 MAG Update No. 6, p. 2.

284 Jhid.
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189.

(ix) Of the 31 MPCID investigations, one investigation resulted in the MAG
issuing indictments, against three IDF soldiers. The soldiers were convicted
in a military court for theft and aiding and abetting theft.?

We have relied on a range of sources in this Section, particularly the information
about “factual findings and material” that was released by the MAG in a series
of “updates”?¢ and other ad hoc statements,?” and the 2014 COI Report. As to
these public reports from the MAG, we note that they focus principally on setting
out factual findings. With a few exceptions,?® they do not detail the investigative
steps taken or which pieces of evidence supported their conclusions. Neither do
they give the reasons for rejecting evidence found to be unconvincing. The
conclusions which can be drawn from these documents for our purposes are
therefore limited, however we highlight some observable patterns.

5.2.1 Cases closed following review by the FFAM

190.

191.

192.

The vast majority of cases referred to the FFAM were closed by the MAG
following that review. Of 220 cases reviewed by the FFAM, only seven (3%)
became the subject of a MPCID investigation.

We note some patterns which are observable in the FFAM findings across
multiple cases.

First, the MAG typically states (based on the FEFAM’s report) that the building or
vehicle attacked was a military target because it was being used by Hamas. This
is sometimes simply asserted, as in the update concerning the 8 July bombing of
a residential building in Khan Yunis, which killed eight civilians: “the aerial
strike was carried out due to the building’s use for military purposes by
Hamas.”?® In other cases it is stated that the IDF acted on intelligence to that
effect. For example, regarding the missile strike of 9 July 2014 on a vehicle
marked “TV” which killed Ahmed Abdullah Mahmoud Shabab (described by
the MAG as an “alleged” journalist), the update states that “intelligence
information and direct evidence indicated [that the car] was being used to
transport weaponry.”?° However, generally nothing is said about the basis of
the assessments or whether there was any reason to doubt them, whether the

285 Jbid.

286 Ibid., p. 1.

287 See, for example: IDF, IDF Conducts Fact-Finding Assessment following Operation Protective Edge,
12 September 2014.

288 See, for example, MAG Update No. 6, pp. 5-6.

28 IDF, IDF Conducts Fact-Finding Assessment following Operation Protective Edge, 12 September

2014.

290 Jbid.
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193.

194.

target was confirmed by the FFAM after the attack to have been a legitimate
military target, or whether the IDF’s subjective assessment at the relevant time
was a reasonable one in the circumstances.

Secondly, this is often combined with a statement of the “precautions” taken by
the IDF to minimise civilian harm. These include steps such as “phone calls and
the firing of a non-explosive projectile at the roof of the premises, as part of the
‘knock on the roof’ procedure”,”' and decisions relating to the timing of
attacks.?? Again, however, generally little is done to assess the effectiveness of
the steps taken by the IDF to protect civilians. This can be seen, for example, in
the conclusions reached regarding the events of 1 August 2014. On that day,
more than 110 Palestinians were killed following the killing of IDF soldiers and
the abduction of IDF Lieutenant Hadar Goldin. Based on the FFAM’s work:

The MAG found, based on all the materials collected, that the use of aerial
strikes accorded with Israeli domestic law and international law
requirements. It was found that the aerial strikes targeted military objectives
(active command and control centers, military infrastructure hidden in
structures of a civilian appearance, and underground military
infrastructure), and military operatives, and were conducted after approval
by the authorized authorities and after proportionality assessment
procedures were conducted in order to ensure that the expected collateral
damage from each strike would not be excessive in relation to the military
advantage anticipated from it. It was further found that precautionary
measures were undertaken which aimed to minimize the risk of collateral
damage from the aerial strikes. For instance, where the operational
authorities assessed it was possible from an operational standpoint, strikes
were conducted after taking precautionary measures. As alleged, it appears
that, regrettably, some of the attacks also resulted in harm to civilians,
however this does not affect their legality ex post facto.?*?

In situations where soldiers said they had decided that precautions were not
needed, the MAG appears to accept those decisions without critique. This is
particularly noteworthy in the context of strikes on residential buildings which
resulted in high numbers of civilian casualties. For example, in relation to one
strike that killed 35 people and injured 27, the MAG commented approvingly
that, notwithstanding intelligence that there were would be no civilians in their
apartments at the time of the planned strike, the soldiers involved had assessed

21 Jbid.

22 Jhid. For example, the strike on the vehicle marked “TV” “was at one point delayed when the vehicle
was suspected to be in the vicinity of civilians”. In other instances, the FFAM referred to the fact that
buildings were struck at night, when it was assumed that there would be fewer people in them: 2014
Factual and Legal Aspects Report, para. 311; MAG Update No. 6, p. 30.

293 MAG Update No. 6, p. 15.

54


https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_2014GazaConflictFullReport.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_2014GazaConflictFullReport.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-6-15-August-2018.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-6-15-August-2018.pdf

195.

196.

proportionality on the assumption of some civilian presence.?** Nevertheless, the
MAG determined that the decision not to take precautionary measures was
appropriate because any warning to civilians would have “frustrated the
objective of the attack”.?> After the attack (a) no evidence was found indicating
that the military target had actually been in the building; and (b) it became
apparent that the number of civilians present was “substantially higher” than
had been assumed.?*® We infer that these events could have only been explained
either by faulty intelligence or debriefings intended to exculpate; yet this did not
lead the MAG to require further investigation or to record any critique of the
actions taken.?”

Thirdly, the findings sometimes explicitly acknowledge that the FFAM was not
able to resolve central factual questions. Sometimes a reason for the limited
factual information is given, such as the difficulty in investigating without
control of the territory.”® However, it is not always clear whether reasonable
investigative steps have been exhausted. In some of these cases, the MAG
determined that the lack of factual material supporting an allegation allowed for
the inquiry to be closed. For example, the MAG concluded in relation to the
allegations of the unlawful use of tank fire in connection with the ground
manoeuvre to rescue Lieutenant Golding that “[a]s no allegations regarding
exceptional incidents involving the use of light arms could be corroborated, the
FFA Mechanism was not required to expand the examination with regards to the
manner in which light arms fire was used by infantry forces.”?” In other cases,
the MAG was willing to reach conclusions notwithstanding the absence of clear
information. For example, in relation to the case of a civilian who was killed
while fleeing hostilities with her family, the FFAM could not determine the cause
of her death and “could not rule out the possibility” that she was killed by IDF
tire 3% Despite this uncertainty, the MAG concluded that “to the extent Abu
Mubhsin was killed by IDF tank fire, it was an inadvertent result of fire aimed at
military operatives and military targets” .3

Fourthly, most of the incidents appear to have been assessed by the FFAM at the
operational level, with reference to the conduct of the soldiers directly involved,
including whether they complied with orders and procedures, rather than the

24 Jbid., p. 26.

25 Jbid., p. 26.

2% Jbid., p. 25.

27 Ibid., and see three additional examples at pp. 27, 28, 29.
2% Ibid., p. 8.

299 Jbid., p. 12.

300 Ibid., p. 18.

301 Ibid., p. 18.
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197.

lawfulness of the orders they received. The MAG updates repeatedly refer to the
fact that “competent authorities” issued the relevant decisions.’” In relation to
the fighting in Rafah generally, the MAG observed that, despite not requiring
referral to the MPCID for criminal investigation, “it was found that the
operational conduct in some of the individual incidents examined in the course
of the fighting and in the days following, required operational lessons-learned
on both an institutional and operational level” and that “[t]hese
recommendations for lessons-learned were provided to the command echelon
throughout the examination process”.3%

We note that analysis of an order was undertaken in at least one case, where the
FFAM examined complaints concerning the so-called “Hannibal Directive” (the
General Staff Directive for Contending with Kidnapping Attempts). The
Directive is classified, but it has been reported to authorise any action to respond
to an IDF abduction and prevent the escape of abductors, even where this
imperils an abductee.’* However, from the information disclosed by the MAG,
it appears the primary focus of inquiry was the clarity of the directive and the
extent to which it was understood and reflected in derivative directives intended
to implement it. These are given as the reasons why the Directive was annulled
and replaced. The released information goes on to refute claims that the Directive
permitted disproportionate force against civilians, or was understood as such by
soldiers. However, this is impossible to verify given that the Directive’s wording
has not been made public, and also leaves unclear which “gaps in the forces’
comprehension of the Directive” led to its replacement.

5.2.2 Cases closed after investigation by the MPCID

198.

199.

Of the 31 cases referred by the MAG to the MPCID,?* at the time of the last
update (in 2018), the MAG had issued decisions with regard to 29 cases. Only
one case resulted in a prosecution (see below at paragraphs 208-209).
Investigative processes had not been completed in the remaining two cases at
the date of the last update,®® and their outcome is not known.

From information published by the IDF about the cases which did not result in
a prosecution, we note the following patterns.

302 See, for example, MAG Update No. 6, pp. 16,17, 19, 20, 25, 27, 28, 29, 31, 34, 36, 39, 42; MAG, Decisions
of the IDF Military Advocate General Regarding Exceptional Incidents that Allegedly Occurred During

Operation "Protective Edge” — Update No. 4, 11 June 2015, (“MAG Update No. 4”), pp. 3,4, 7.

303 Ibid., p. 21.
304 2014 COI Report, para. 358.

305 See above at paragraph 188(vi).
36 MAG Update No. 6, p. 2.

56


https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-6-15-August-2018.pdf
https://www.gov.il/BlobFolder/generalpage/zz01/en/English_SiteTransfer_DOCUMENTS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-4-June-2015.pdf
https://www.gov.il/BlobFolder/generalpage/zz01/en/English_SiteTransfer_DOCUMENTS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-4-June-2015.pdf
https://www.gov.il/BlobFolder/generalpage/zz01/en/English_SiteTransfer_DOCUMENTS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-4-June-2015.pdf
https://www.legal-tools.org/doc/a67ee2/
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-6-15-August-2018.pdf

200. First, the MPCID appears to have consistently interviewed few Palestinian

201.

witnesses and many more IDF personnel.®” One case which exemplifies this
concerned an Israeli air force missile attack which killed four boys from a single
family - “the Bakr boys” - whom NGOs alleged were playing football on a beach
in Gaza City at the time of the strike.’® Four other children and two adults were
also injured in the attack. The MPCID’s factual findings were that the boys had
entered the remnants of a Hamas naval compound on a breakwater next to the
beach. The MPCID’s conclusions were based on testimony gathered from
soldiers, and supplemented by video footage, media images and affidavits of 3
Palestinian witnesses.?” The 2014 COI noted that although it appeared that many
persons had witnessed the incident, it seemed that investigators had interviewed
hardly any Palestinian eyewitnesses or international journalists.*® On this
matter, the MAG stated that:

MPCID investigators made efforts to collect the testimonies of Gaza Strip
residents who were, allegedly, witnesses to the incident. In this context, the
collection of testimony from three witnesses was coordinated. Regretfully,
despite the prior coordination, the witnesses eventually declined to meet
with the MPCID investigators, and instead provided affidavits in regard to
the incident.3!!

Another example concerns the firing of shells towards a building said to house
a medical facility. The investigation was initiated in part because the responsible
commander’s remarks to his subordinates indicated that the shooting might
have been perpetrated as an act of revenge for the death of an IDF soldier the
day before3? The MAG described the specific investigative steps taken as
follows:

During the investigation, testimonies were taken from a number of soldiers
and officers involved in the incident, as well as expert testimonies from
senior officers. A large amount of material concerning the incident was also
reviewed, including intelligence material, information from the IDF's
operational systems and aerial photography 313

307 Ibid., pp. 33, 35, 40, 42. We note also that in at least two cases, the MAG explained that Palestinian
persons alleged to be victims of crimes refused to cooperate with the IDF’s investigations, having made
statements through representatives that they would not provide testimony, and that in one case, the
MAG stated that Palestinian witnesses could not be found: see pp. 35, 37-38, 44.

308 MAG Update No. 4, pp. 6-8.

309 2014 COI Report, para. 633.

310 Jbid.
311 MAG Update No. 4, p. 6.

312 MAG, Decisions of the IDF Military Advocate General regarding Exceptional Incidents that
Allegedly Occurred During Operation “Protective Edge” — Update No. 5, 24 August 2016, p. 12.

313 Ibid., p. 12.

57


https://www.gov.il/BlobFolder/generalpage/zz01/en/English_SiteTransfer_DOCUMENTS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-4-June-2015.pdf
https://www.legal-tools.org/doc/a67ee2/
https://www.gov.il/BlobFolder/generalpage/zz01/en/English_SiteTransfer_DOCUMENTS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-4-June-2015.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-5-August-2016.pdf
https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_Operation-Protective-Edge-MAG-Corps-Press-Release-Update-5-August-2016.pdf

202.

203.

For this description, it appears that no Palestinian witnesses were questioned.
The MAG noted that the investigation did not result in any findings about
whether the building in question “actually included a medical clinic and if it was
damaged as a result of the fire” —a question on which local residents would have
been well placed to offer evidence.?*

Secondly, as we noted above in relation to the FFAM’s processes, the MPCID
appears to defer readily to IDF intelligence without explaining or critiquing it.
The updates frequently incorporate formulaic and legalistic explanations, and
leave unaddressed apparent factual omissions and inconsistencies. For example,
on the Bakr Boys’ case, the MAG stated that the area where the boys were killed
was understood to be a Hamas compound “utilized exclusively by militants”,*'>
and that when the children were seen running on the beach, they were believed
to be militants. The 2014 COI noted that this did not square with the following
facts:

Firstly, the boys were aged between 9 and 11 years, and were therefore small
in stature in comparison to the size of an average adult. Secondly, there were
no IDF soldiers in the area, as the ground operations had not commenced,
nor were there any other persons in imminent danger, thus calling into
question the urgency of launching the strike. [...] Thirdly, the compound was
located in the centre of a city of almost 550,000 residents, between a public
beach and an area regularly used by fishermen, and was visible from nearby
hotels, where international journalists were staying. It could therefore not be
ruled out that civilians, including children, might be present.316

204. Similarly, in relation to a strike that killed 27 people in Khan Younis on 20 July

205.

2014, the MAG noted:

During the planning stages of the strike it was assessed, on the basis of
intelligence information and other checks that were undertaken, that
civilians were likely to be present in the structure, but that the expected
civilian harm resulting from the strike would not be excessive in relation to
the significant anticipated military advantage that would result from striking
the military infrastructure and the command level military operative
manning it.3!7

The MAG then concluded that the number of persons killed was “far higher than
the number of civilians that was assessed to possibly be in the structure”.>
Despite obvious omissions in this analysis that required interrogation, the MAG

314 Ipid., p. 13.
315 MAG Update No. 4, p. 6.

316 2014 COI Report, para. 632.
317 MAG Update No. 6, p. 36.

318 Jhid.
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206.

207.

concluded that attack was lawful: that it was aimed at a military objective,
complied with the principle of proportionality, and was taken following
precautionary measures to minimise harm to civilians.®® Additionally,
insufficient explanation of the “anticipated military advantage” is provided to
allow any understanding of how the death of numerous civilians (it remains
unclear how many of the 27 killed were combatants), was not excessive.

In relation to the shelling of a school in Beit Hanoun on 24 July 2014 that resulted
in 15 deaths and an unstated number of injuries, the MAG noted that IDF forces
had begun an operation 130 metres away from a school on the basis that “the
commanders... assessed that, with the exception of the school, the area was
devoid of civilians” .3 The MAG then stated that:

In retrospect, it turned out that three of the shells landed within the school
grounds and hit persons located therein. The investigation materials showed
that this outcome was not foreseen in real-time by the IDF forces, and was
caused due to an unintentional and unexpected deviation of the shells from
the intended impact point.32!

The MAG later stated that “no excessive collateral damage was expected” .32
Although the IDF witness accounts appear self-serving and include apparent
inconsistencies, they were accepted by the MAG without comment or critique.

5.2.3 Prosecution before the courts martial

208.

209.

The single case which led to indictments involved three soldiers who were
accused of looting NIS 2,420 (approximately USD 600) from a Palestinian home
in Shuja’iya in Gaza City.*” A charge of looting under the MJL was initially
used,®** but all three soldiers were convicted of unbecoming conduct as well as
less serious property offences. Two were respectively convicted of theft and
aiding and abetting theft,*” while the third was convicted of receiving stolen
property. They were demoted and sentenced respectively to 4 months, 2.5
months and 60 days of imprisonment, to be served by way of military duties.?*

Notably, the sentences are relatively low and non-custodial. We have found no
explanation is provided as to why the charges were downgraded from looting,*”

319 MAG Update No. 6, pp. 36-37.

320 Jbid., p. 41.
321 Ibid., p. 41.
322 Ibid., p. 42.
323 2014 COI Report, para. 616.

324 MJL, s. 74.
325 Penal Law, s. 383.

326 MAG Update No. 6, pp. 1, 47.
327 Ibid., p. 47.
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an offence with a maximum penalty of ten years” imprisonment under the MJL,
to theft, which carries a maximum penalty of three years” imprisonment under
the Penal Law.*

5.24 Review by the Attorney General

210. It was reported that some of the decisions not to investigate IDF conduct within
Operation “Protective Edge” were appealed to the Attorney General.*” We are
not aware of how many such appeals were ultimately made.

211. On 21 July 2014, ten Israeli human rights organisations requested that the
Attorney General establish a mechanism to investigate decisions and guidelines
issued on the conduct of hostilities in Gaza.** The Attorney General replied that
inquiry and investigation mechanisms already existed and apparently took no
turther action.®!

212. From the limited information which is publicly available in respect of specific
appeals, a striking feature is delay. In August 2015, three Palestinian
organisations appealed against the MAG’s decision to close the case concerning
the Bakr boys.?*> Despite repeated requests for review over the two years that
followed, the Attorney General did not respond.?*® In September 2019 — four
years after the appeal was made - the petitioners received a letter setting out the
Attorney General’s decision to dismiss the appeal, and adopting in full the
conclusions of the MAG that the attack was carried out in compliance with the
principles of distinction and proportionality, and within the boundaries of
Israel’s military procedures.’* While the outcomes of other cases are not known,
the petitioners in those cases also complained of unexplained delays.?*

5.2.5 Judicial review

213. The Bakr Boys’ case was also the subject of a petition for judicial review in Israel’s
civilian courts, brought by Adalah, Al Mezan and the Palestinian Center for
Human Rights. In April 2024, Israel’s High Court of Justice rejected the petition,

328 MJL, s. 74; Penal Law, s. 384.

329 Al Mezan and Adalah, Gaza 3 Years On: Impunity Over Accountability, 28 August 2017, pp. 5-7.

330 Association for Civil Rights in Israel, Letter to Attorney General Yehuda Weinstein, 21 July 2014,
referenced in 2014 COI Report, para. 641.

31 Attorney General Yehuda Weinstein, Letter to Association for Civil Rights in Israel, 5 August 2014,
referenced in in 2014 COI Report, para. 641.

332 See paragraph 200 above.

333 Adalah, Israeli AG fails to respond — for two years — to appeals against closure of investigation into
Bakr boys’ killings during 2014 Gaza war, 27 August 2017.

334 Adalah, Israeli Supreme Court Rejects Petition against Closure of Investigation into Bakr Boys'
Killings during 2014 Gaza War, 24 April 2022.

335 Al Mezan and Adalah, Gaza 3 Years On: Impunity Over Accountability, 28 August 2017, pp. 5, 7.
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apparently accepting in full the arguments made by the MAG and Attorney
General 3¢ The petitioners have criticised the decision, saying that the ruling
“did not address the substance of any of the petitioners” arguments regarding
the flaws in the probe”, and relied “among other things, on secret evidence,
reviewed only by the Supreme Court outside of the presence of the petitioners’
lawyers” 3%

5.2.6 Other inquiries

214. We noted above that Israel released a report titled “Factual and Legal Aspects
Report” concerning Operation “Protective Edge” 3% It is unclear which part of
the Israeli administration was responsible for this report. In any event, however,
it does not appear directed at a criminal accountability process. While the report
reproduces some of the MAG’s findings about individual cases,* it does so with
a view to evaluating the investigative mechanisms. The report does not reflect a
process that could itself constitute “activity” within a complementarity analysis.

215. Additionally, the State Comptroller published a report in March 2018
encompassing, inter alia, the activities of the Prime Minister and Cabinet, the
Attorney General and the IDF, that was concerned specifically with IDF activity
“from the perspective of international law regarding the examination and
oversight mechanisms of the civilian and military echelons”.?* The State
Comptroller’s report considered both the conduct of political leaders and
military personnel, including on such matters as the provision of humanitarian
aid to civilian populations, specific orders (including the “Hannibal Orders”
issued in the context of Operation Protective Edge), and compliance with
international humanitarian law.

216. Concerning the conduct of Israeli political leaders, the State Comptroller found
that:

From the minutes of the cabinet discussions which took place between the
decision to embark on Operation "Protective Edge" and its conclusion, as
well as from the statements made by the cabinet ministers at the time and
other senior officials, it was clear that both the political echelon and the senior
military echelon explicitly considered the limitations and rules set forth in
international law with regard to the conduct of the fighting in Gaza, and the
Prime Minister gave explicit instruction to refrain from harming uninvolved

3% Bakr et al v. Military Advocate General et al., HC] 8008/20, 24 April 2022.

337 Adalah, Israeli Supreme Court Rejects Petition against Closure of Investigation into Bakr Boys'
Killings during 2014 Gaza War, 24 April 2022.

338 2014 Factual and Legal Aspects Report.

339 Ibid., para. 455 et. seq.

340 State Comptroller’s Report, p. 6.
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civilians. The minutes also indicate that both the political and the senior
military echelons took into account, as part of the conduct of the hostilities in
Gaza, the issue of humanitarian assistance to the residents of Gaza.

It also emerged that the Attorney General and his staff, as well as the Military
Attorney General (hereafter — the "MAG") and his staff provided the political
echelon and the military echelon continuously with legal advice on
compliance with the rules of international law.3!

217. These conclusions (and the more detailed analysis on which they are based)*

are general in nature and unconcerned with individual criminal responsibility.
Equally, little is said about potential criminal liability of military leaders. While
the report does engage with the lawfulness of the Hannibal Order, its focus is on
soldiers’ de facto understanding of their obligations and the clarity of the order.3*
Accordingly, we also do not consider that the State Comptroller’s review would
constitute “activity”.

6. CASE STUDY 2: THE GREAT MARCH OF RETURN PROTESTS

218.

219.

220.

Between 30 March 2018 and December 2019, Palestinian men, women, and
children participated in regular large-scale demonstrations against the closure of
Gaza and the ongoing displacement of Palestinian refugees. The protests were
concentrated along the border between Gaza and Israel. IDF soldiers stationed
across the border shot at protesters.

A UN Commission of Inquiry subsequently established to look into these events
(“Protests COI”) reported that during the period covered by its mandate alone,
183 Palestinians were killed by live ammunition and over 6,000 were wounded
with live ammunition. The Protests COI found that many of the protesters were
visibly engaged in civilian activities when shot, including peacefully
demonstrating or assisting people who had been wounded.3#

Regarding these events, in the OTP’s 2020 request for a ruling on ICC
jurisdiction, the Prosecutor stated that:

The Prosecution further considers that the scope of the situation could
encompass an investigation into crimes allegedly committed in relation to
the use by members of the IDF of non-lethal and lethal means against persons
participating in demonstrations beginning in March 2018 near the border
fence between the Gaza Strip and Israel, which reportedly resulted in the

341 Jpid., p. 10.
342 bid., p. 66 et seq.
343 Jbid., p. 56 et seq.

344 Protests COI Report, para. 692.
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killing of over 200 individuals, including over 40 children, and the wounding
of thousands of others.>*>

221. The Protests COI found that:

During armed conflict or occupation, international humanitarian law
prohibits, inter alia, wilful killing and wilfully causing great suffering. Unless
undertaken lawfully in self-defence, intentionally killing a civilian not
directly participating in hostilities is a war crime. The Commission found
reasonable grounds to believe that individual members of the Israeli security
forces, in the course of their response to the demonstrations, killed and
gravely injured civilians who were neither directly participating in hostilities
nor posing an imminent threat.34

6.1 Israel’s regular criminal justice process

222. We are not aware of any proceedings arising from the Great March of Return in
the ordinary criminal justice system.

6.2 Military justice

223. In contrast to case study 1, limited public information has been released about
the progress of military investigations and prosecutions concerning the 2018
protests. In April 2021, the IDF supplied the following numbers in response to a
request from the Israeli human rights organisation B’Tselem:3*

(i) Of 253 incidents brought to the MAG’s attention, three were referred for

immediate investigation.34
(i) 234 were transferred to the FFAM.3%

(iii) 16 were closed without any action or were still under consideration at the
time that this information was supplied.’*

(iv) Of the 234 referred to the FFAM, as of April 2021 the FFAM had reviewed
143 cases. No information is available about the remaining 91 cases that

345 Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for a ruling on the
Court’s territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 96.

346 Protests COI Report, para. 788.

347 Palestinian Centre for Human Rights and B’Tselem, Unwilling and Unable: Israel’s Whitewashed
Investigations of the Great March of Return Protests, December 2021, p. 13.

348 Jbid.: figure calculated based on other numbers provided.

349 Jbid. All 234 incidents concerned cases in which Palestinians were killed; it is not known whether
additional incidents were referred to the MAG which involved injuries only, or how those incidents
were treated.

350 This number was calculated from those cited earlier.
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were referred to the FFAM,; it appears that they may have remained under
FFAM examination at that date.®!

(v) The MPCID opened investigations in 36 cases (33 following initial FFAM
review, and three without it).3> Four investigations ended in closure of the
case without the issue of an indictment.?>

(vi) An indictment was issued in one case.®
224. We are not aware of any further information released since that date.
The FFAM

225. Of 234 cases reviewed by the FFAM, only 36 (15%) became the subject of a
MPCID investigation. This is an increase from the 3% rate noted in relation to
case study 1, but still indicates that the vast majority of cases referred to the
FFAM were closed without criminal investigation.

226. In July 2018, Haaretz reported that a “panel” (which appears to refer to the
FFAM) was expected to conclude that:

... none of the incidents involved violations of open-fire orders and therefore
there are no grounds for referring any of the cases to the Military Police for
further investigation. Demonstrators killed by army fire were not
intentionally targeted, but died as a result of “operational mishaps”....35

227. It was further reported that:

The team found that in each incident weapons fire was carried out in
accordance with open-fire orders and none of the Israeli army sharpshooters
had deliberately targeted uninvolved Palestinian bystanders. The panel
noted several reasons for what they termed “operational mishaps” that
resulted in the deaths of innocent people, including cases in which bullets
had hit border fence installations or the ground, cases in which
demonstrators intruded into the line of fire after troops had opened fire and
incidents in which bullets ricocheted, subsequently hitting Palestinians. In
the course of the investigation, the Israeli army raised the height of some of
its sniper positions to minimize the risk of hitting Palestinians
unintentionally.

[...]

31 Palestinian Centre for Human Rights and B'Tselem, Unwilling and Unable: Israel’s Whitewashed
Investigations of the Great March of Return Protests, December 2021, p. 13.

32 [bid.

35 Jbid.

354 Jbid.

3%5Y. Kubovich, Israeli Army Probe Set to Conclude: No Violation of Open-fire Orders During Deadly
Gaza Border Protests, Haaretz, 26 July 2018.
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In cases in which Palestinians were killed in the course of what was deemed
clear terrorist activity, such as opening fire or throwing explosives or hand
grenades at Israeli troops, the team concluded that troops opened fire due to
operational needs, and did not investigate the incidents in detail. The team,
which also received intelligence information in the course of its work, found
that many of those killed along the border fence in recent months were

members of the military wing of Hamas or other groups in Gaza.>%

228. However, little detail is provided as to the investigations conducted in
individual cases. Accordingly, we can make only tentative observations below.

229. First, as with case study 1, the cases closed or otherwise not progressed following
review by the FFAM included cases involving allegations that, in our view,
would give rise to a prima facie suspicion of a crime. These included, for example:

(i) On7 April 2018, Palestinian journalist Yasser Murtaja was shot and killed
while wearing a protective vest marked “PRESS”.

(i) On 20 April 2018, Mohammad Ayoub, a 14-year-old boy, was shot and
killed.”

230. Without additional information, all that we can say is that is difficult to reconcile
accounts suggesting a serious crime with the MAG’s decision. As discussed
turther below, without access to the case file it is impossible to know whether
evidence that has been made public might be weakened by other evidence which
is not in the public domain.

231. Secondly, we note that the IDF itself identified challenges that the FFAM faced
in its examination of the Great March of Return protests, namely: (i) that Israel
did not have access to areas controlled by Hamas, preventing examination of the
scenes of alleged crimes; (ii) that requests to collect testimony from injured
tamily members or witnesses had “mostly gone unanswered”; (iii) that requests
for medical records from Hamas, including via the Palestinian Authority, had
generally gone unanswered, and medical records provided have been limited;
and (iv) that the examinations were conducted while events were unfolding, and
with constraints on resources.**

232. As indicated above (see paragraph 223(iv)) nothing is known about progress
after April 2021 or about the outcomes of the 91 cases which at that time
remained pending with the FFAM.

356 Jbid.
357 Protests COI Report, paras 515, 535, 729-732.
358 [DF, Gaza Border Events: Questions & Answers (document posted on the website of Adalah), p. 95.
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The MPCID

233. The information shared with B'Tselem in April 2021 made clear that of 36 cases
sent to the MPCID for investigation, only 5 had been finalised. Some 31 cases
remained with the MPCID.**

234. The Protests COI reported on two of these investigations, one of which
concerned the death of Razan Al-Najjar, a 20-year-old volunteer paramedic who
was shot in the chest.3®

235. Human Rights Watch reported that, according witness, Al-Najjar was clearly
identifiable as a medical volunteer who had been aiding injured
demonstrators.3®! The IDF said in a Twitter post shortly after the killing that “a
small number of bullets were fired during the incident” and that “no shots were
deliberately or directly aimed towards her”.*> However, little detail is available

about the detail of the investigations themselves, and no outcome has been
published.

236. We have not been able to identify additional sources of information about these
investigations.

Prosecution before the Courts Martial

237. It appears that only one of the incidents investigated became the subject of a
prosecution.® It concerned the soldier who shot and killed a 14-year-old
protester, Othman Hillis.

238. Yesh Din reported that the soldier was prosecuted for violating open-fire
regulations and previous instructions given to soldiers.’** In October 2019, the
soldier was convicted following a plea bargain for exceeding authority to the
point of endangering life or health (an offence under s 72 of the MJL, punishable

359 Palestinian Centre for Human Rights and B'Tselem, Unwilling and Unable: Israel’s Whitewashed
Investigations of the Great March of Return Protests, December 2021, p. 13.

360 Protests COI Report, paras 524, 659-670 and 737-738. Unfortunately, we have not been able to identify
any information about the other investigations, and the absence of information from Israel itself has
meant that we are unable to analyse the adequacy of investigations undertaken.

361 M. Randhawa, Medical Workers Shot in Gaza Demonstrations, Human Rights Watch, 11 June 2018.
362 IDF, Post on X, 5 June 2018.

363 Yesh Din, The General Staff Whitewashing Mechanism: The Israeli law enforcement system and
breaches of international law and war crimes in Gaza, May 2024, p. 29. Note that Yesh Din refers to two
indictments, but concluded that one of these was not related to the Gaza protests: see pp. 28-29 and
footnote 83. See also Yesh Din, Killing Time: The slow processing of complaints regarding Gaza Great
March of Return casualties and the use of the Fact-Finding Assessment Mechanism to thwart
prosecution of soldiers, September 2020, p. 19.

364 Yesh Din, The General Staff Whitewashing Mechanism: The Israeli law enforcement system and

breaches of international law and war crimes in Gaza, May 2024, p. 29.
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by up to three years of imprisonment). He was sentenced to 30 days” military
community service, a suspended sentence, and a demotion.*5

7. CASE STUDY 3: THE 2023-2025 GAZA HOSTILITIES

239. In October 2023, Hamas and other Palestinian armed groups carried out a violent
incursion into Israel and killed or abducted a large number of civilians. Israel
responded by initiating a military campaign in Gaza, as well as further
intensifying its closure of Gaza.3*® This period of intense conflict lasted until at
least late 2025. In October 2025, a ceasefire was announced. It was followed on
17 November 2025 by a UN Security Council Resolution calling on all parties to
maintain the ceasefire.** However, since that time, frequent Israeli military
activity in Gaza has continued, with and hundreds of further Palestinian deaths
resulting 368

240. Soon after the ceasefire was announced, as of 12 November 2025, the UN
reported 69,185 Palestinian fatalities and 170,698 Palestinians injured.*®
Although these figures do not identify or estimate how many of those killed or
injured were civilians, it is reported that of those killed, 20,179 were children.
Bombardments are reported to have left more than 1.4 million people in need of
emergency housing assistance. The UN also estimated that 81% of all structures
in Gaza were destroyed, including 88% of commerce and industry entities and
77% of Gaza’s roads.

241. At the height of the conflict, in May 2025 the IPC reported that the entire
population of Gaza faced at least crisis levels of food security (IPC Phase 3), with

more than one million people at IPC Phase 4, and 470,000 people at the highest
level of IPC Phase 5 (“Catastrophe”).?”

365 bid.

366 The background to these events is detailed in our earlier opinion: J. Mendez, M. Hirst, N. Kaushik,
L. Tipton, Addendum to: Does the closure of Gaza constitute the crime against humanity of persecution? 16
January 2024.

367 UN Security Council, Resolution 2803 (2025), S/RES/2803 (2025), 17 November 2025.

368 UN, Consolidate Gaza Ceasefire, Halt Escalating Violence, Settlement Activity in West Bank, Deputy
Special Coordinator Tells Security Council Open Debate, 28 January 2026; UN OCHA, Humanitarian
Situation Report, 19 March 2026.

369 All figures in this paragraph are from: UN OCHA, Reported impact snapshot: Gaza Strip, 12
November 2025.

370 [PC, Gaza Strip: Acute Food Insecurity Situation for 1 April - 10 May 2025 and Projection for 11 May
- 30 September 2025, 12 May 2025.
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242.

243.

244.

245.

7.1

246.

Numerous allegations have been made of international crimes being committed
by the IDF (as well as civilian contractors) in the course of this conflict. In
September 2025, the IICI observed that:

Israeli security forces have committed crimes against humanity and war
crimes in Gaza, including extermination, torture, rape, sexual violence and
other inhumane acts, inhuman treatment, forcible transfer, persecution based
on gender and starvation as a method of warfare.?”!

The IICI specifically considered the crime of genocide, and concluded that:

... the Israeli authorities and Israeli security forces have committed and are
continuing to commit the following actus reus of genocide against the
Palestinians in the Gaza Strip, namely (i) killing members of the group; (ii)
causing serious bodily or mental harm to members of the group; (iii)
deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part; and (iv) imposing measures
intended to prevent births within the group.?”

It also found that statements made by Israeli authorities were direct evidence of
genocidal intent; that some such statements amounted to incitement to genocide;
and that Israeli authorities had failed to take action to punish this incitement.?”

As noted already, ICC Pre-Trial Chamber I issued arrest warrants for Netanyahu
and Gallant in respect of the 2023-2025 hostilities, concerning restrictions on
humanitarian access and some military attacks on civilian targets (the specifics
of which are not publicly known).*”* These warrants are discussed further below
(see paragraph 300). We note that it is possible that further ICC warrants may
have been requested and/or granted, but not made known publicly.

Israel’s regular criminal justice process

We are unaware of any action taken in the regular criminal justice system
regarding crimes related to the 2023-2025 period of conflict in Gaza.

371 Human Rights Council, A/HRC/60/CRP.3, Legal analysis of the conduct of Israel in Gaza pursuant
to the Convention on the Prevention and Punishment of the Crime of Genocide, 16 September 2025

(“IICI Genocide Report”), para. 3 (summarising prior reports concerning the 2023-2025 hostilities).

372 Ibid., para. 252.

373 Ibid., paras 253-254.

374 Situation in the State of Palestine, Decision on Israel’s challenge to the jurisdiction of the Court pursuant

to article 19(2) of the Rome Statute, ICC-01/18-374, 21 November 2024; Situation in the State of Palestine,
Decision on Israel’s request for an order to the Prosecution to give an Article 18(1) notice, ICC-01/18-

375, 21 November 2024.
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7.2 Military justice

247. Particularly during the first year of this conflict, the IDF issued statements
indicating an intention to investigate allegations of violations of humanitarian
law. For example, the MAG Corps states on its webpage that:

The IDF is conducting examinations and investigations of alleged
misconduct in the context of operational activity, in accordance with its
obligations under Israeli and international law.375

248. However, the information available about the number, scope and extent of
investigations being undertaken is limited.

249. As to the number of investigations, the MAG reported in August 2024 that:

Since the beginning of the current conflict, the MAG has ordered the
launching of 74 criminal investigations regarding incidents that raised
suspicion of criminal misconduct. Those include 44 criminal investigations
concerning the death of detainees held by IDF (according to IDF's long-
standing policy, a criminal investigation is launched immediately regarding
detainees’ death); 8 criminal investigations concerning alleged detainee
mistreatment; 3 criminal investigations concerning alleged destruction of
civilian property without military necessity; 13 criminal investigations
concerning alleged pillaging or stealing of enemy ammunition found in
Gaza; and 6 criminal investigations concerning alleged illegal use of force.?”¢

250. No further updates have been directly released by the MAG since August 202437
and only minimal information appears to have been shared with the media. In
May 2025, the Jerusalem Post reported that the “number [of criminal
investigations] is closer to 90, and that there are hundreds of serious operational
probes and well over 1,000 preliminary probes”.3”® In February 2026, it was
reported that “dozens” of cases from the 2023-2024 period had been closed,*” but
without much further. The specific numbers of cases which have been closed
and how many have been referred to the FFAM, MPCID and military
prosecutors is therefore not known.

375 MAG Corps, Addressing Alleged Misconduct in the Context of the War in Gaza, 24 February 2024
(updated on 3 August 2024).

376 bid.

377 In response to a June 2024 Freedom of Information Request, the IDF released a statement dated 19
May 2025. However, it is stated as being current as at 15 August 2024, albeit with different figures to
those cited at paragraph 249: IDF Spokesman, Examination of “Exceptional Civilian Incidents” in the
Context of the Iron Swards War, 19 May 2025.

378 Y. ]. Bob, Katz blocks IDF MAG from speaking to lawyers association, The Jerusalem Post, 25 May
2025.

379°Y. J. Bob, IDF closes dozens of alleged pre-2025 war crime cases — exclusive, The Jerusalem Post, 8
February 2026 (updated 16 February 2026).
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https://www.jpost.com/breaking-news/article-855309
https://www.jpost.com/arab-israeli-conflict/article-885991

251. We have been able to identify only two matters linked to the Gaza hostilities in
respect of which indictments under the MJL have been issued to date for crimes
against Palestinians.8

252. One of these concerned an incident in 2024 in which a reservist took cash from a
house in Rafah.®! The soldier was charged with looting under the MJL
(punishable by up to ten years of imprisonment); but as the result of a plea deal
this charge was amended to theft (which has a maximum penalty of three years’
imprisonment under the Penal Law).? The reservist was sentenced to 60 days
in prison and 30 days of military community service.’® Haaretz reported that
investigations had been opened into “at least six” other cases of suspected
looting or property destruction during 2024, but that none led to an indictment.*

253. The other set of indictments concerned the mistreatment of Palestinian prisoners
in the IDF detention centre Sde Teiman, which became widely known following
complaints from doctors and the leaking of video footage.?> In February 2025,
one IDF reservist was sentenced, following a plea agreement, to seven months’
imprisonment (as well as a six month suspended sentence and a demotion) for
the offences of aggravated abuse (three counts) and unbecoming conduct (one
count).’¢ The specific conduct occurred on four occasions over several months
and included beating restrained and blindfolded prisoners, and forcing

380 We note that prosecutions have been brought regarding at least some other conduct of IDF personnel
during the Gaza hostilities, in particular concerning accusations of smuggling: E. Fabian, IDF major
allegedly smuggled $2.3m of contraband into Gaza, charged with aiding enemy, The Times of Israel, 30
April 2026.

381 B. Peleg, Only Indictment Filed Against IDF Soldier for Looting in Gaza War Ends in Plea Deal,
Haaretz, 18 February 2026. The total amount stolen was not revealed, but Haaretz reported that the
crime was detected because 5000 shekels (around $1600) of the stolen money was reported as
counterfeit.

382 MJL, s. 74; Penal Law, s. 384. See paragraphs 208-209 for a similar charge reduction in a case arising
from the 2014 hostilities.

383 B. Peleg, Only Indictment Filed Against IDF Soldier for Looting in Gaza War Ends in Plea Deal,
Haaretz, 18 February 2026.

384 [bid.

385 Concerning the allegations, see for example: H. Shezaf, B. Peleg and R. Shimoni, Sde Teiman Doctor
Who Saw Abused Gazan Detainee: 'T Couldn't Believe an Israeli Prison Guard Could Do Such a Thing’,
Haaretz, 30 July 2024; F. Ali, Israeli media airs footage showing alleged sexual abuse of Palestinian
detainee — video, The Guardian, 8 August 2024.

386 Military Prosecutor General’s Office v Hajabi, 68829-12-24, Sentence, 6 February 2025 (posted on the
website of Haaretz); See also: IDF, Reservist Soldier Verdict for Abuse Against Prisoners at ‘Sde
Teiman’, 6 February 2025; B. Peleg, In First Since State of War, Israeli Soldier Convicted of Abusing
Gazan Detainees, Haaretz, 6 February 2025; E. Graham-Harrison, Israeli soldier sentenced to seven
months for assaults on Gaza detainees, The Guardian, 7 February 2025; D. Gritten, Israeli soldier jailed
for abusing Palestinian detainees from Gaza, BBC, 7 February 2025.
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prisoners to say demeaning phrases and to make animal noises, with some of the
mistreatment filmed with the soldier’s own phone.

254. Soon afterwards it was announced that an indictment had been issued against 5
other IDF reservists (ranging in rank from Corporal to Major).3¥” They were said
to have been charged with “causing severe injury and assault under aggravated
circumstances” for severely beating a prisoner and stabbing him near his anus
“with a sharp object”, such that he was left with “several broken ribs, a
punctured lung, a tear in his rectum, and injuries all over his body.”*® (We note
that the conduct in question appears to meet the definition of torture under
international law, but no domestic offence of torture exists in Israel.’®)
According to media reports, a further five soldiers had been detained but were
then released.*° This case was subsequently complicated and overshadowed by
reporting on the (then) MAG’s admission that she had been involved in leaking
video footage in the case, and resulting investigations into that matter.*' In
March 2026 it was announced that this indictment had been withdrawn.?*> The
MAG issued a nine page public document explaining this decision including by
reference to evidentiary challenges and improprieties in the investigation.*?

255. Based on information in the public domain* it appears that no other
indictments have been issued against IDF members in connection with crimes
against Palestinians during the 2023-2025 contflict in Gaza. This includes other
allegations of prisoner mistreatment at the Sde Teiman facility. The Jerusalem Post

387 E. Fabian and J. Sharon, 5 IDF reservists indicted for severe abuse of Palestinian detainee at Sde
Teiman, The Times of Israel, 19 February 2025.

388 [bid.

389 As mentioned above at fn 127.

390 E. Fabian and J. Sharon, 5 IDF reservists indicted for severe abuse of Palestinian detainee at Sde
Teiman, The Times of Israel, 19 February 2025.

391 C. Maanit and N. Hasson, IDF Probe Into Sde Teiman Video Leak May Disrupt Abuse Investigation,
Legal Sources Say, Haaretz, 31 October 2025; I. Kerschner, Defense Lawyers Demand Dismissal of Abuse
Case Against Israeli Soldiers, New York Times, 2 November 2025.

32 MAG Corps, Decision of the Military Advocate General to Order the Withdrawal of an Indictment,
15 March 2026. See also B. Peleg, IDF Drops Indictment Against Troops Charged With Abusing a
Palestinian Detainee From Gaza, Haaretz, 12 March 2026; D. Gritten, Israeli military drops charges
against soldiers accused of abusing Palestinian detainee, BBC, 12 March 2026.

393 IDF, Decision of the Military Advocate General to Order the Withdrawal of an Indictment, undated.
394 The February conviction was reported as the first of the recent hostilities: B. Peleg, In First Since State
of War, Israeli Soldier Convicted of Abusing Gazan Detainees, Haaretz, 6 February 2025. In Action on
Armed Violence ‘s August 2025 report no other indictments are mentioned: I. Overton and L.
Tsantzouris, 88% of Israeli investigations into recent Gaza abuse allegations stalled or closed without
findings, with just one leading to criminal sentencing, AOAV, 2 August 2025 (“AOAYV Report”). We
have found no reports of further indictments since then.
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256.

257.

258.

259.

260.

reported in February 2026 that of “dozens” of investigations closed, many
related to the mistreatment of prisoners at this or other detention facilities.*®

As compared to the earlier case studies, the lack of information released by the
IDF has been striking. It might suggest a deliberate lack of transparency. In May
2025, the Jerusalem Post reported that an IDF update scheduled for earlier in the
year about the status of domestic investigations had been “blocked” (although
without specifying by whom).3% It also reported that the Defense Minister had
prevented the (then) MAG from undertaking a scheduled speaking engagement
at the Israel Bar Association conference.*”

As with case study 2, the lack of information makes it difficult for us to analyse
in any useful way whether the steps being taken are sufficient, and if not, how
they fall short. At this stage, we are only able to comment that there is a sizeable
gap between the number of instances in which apparently credible and often
unrefuted evidence suggesting a crime has been made public, and the number
of indictments reported to have been issued. Such comparisons must be made
carefully and with important caveats: in any given case it is impossible to know
without access to the case file whether evidence suggesting a crime might be
countered by other evidence which is not in the public domain. Determinations
of criminality in cases of military targeting are, in particular, notoriously subject
to dispute based on intelligence and contextual conditions.

That said, there are two categories of cases in which the absence of any criminal
charges or alternative public explanation is particularly troubling.

The first category relates to allegations of wrongdoing not involving any
question of proportionality, military necessity or appropriate targeting, where
the alleged conduct, if proven, would almost certainly involve criminality, and
where evidence has been provided from a wide range of apparently credible
sources. In such cases, it might be expected that indictments would be almost
inevitable, with the primary question being at what level(s) responsibility rests
and with which individuals. Alternatively, if an investigation revealed that
numerous reports were wrong, it might be expected that this would be publicly
explained.

An example of this relates to the claim that the IDF systematically used
Palestinian civilians as human shields in Gaza, particularly to enter buildings

395Y. J. Bob, IDF closes dozens of alleged pre-2025 war crime cases — exclusive, The Jerusalem Post, 8
February 2026 (updated 16 February 2026).
3%6Y. J. Bob, Katz blocks IDF MAG from speaking to lawyers association, The Jerusalem Post, 25 May

2025.

397 Ibid.
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and tunnels. This has been alleged by numerous sources, including former
Palestinian prisoners, IDF soldiers, and former US government officials.*®® In
March 2025, more than six months after these allegations began to be reported in
news outlets, it was reported that the MPCID had opened an investigation into
“at least six cases” of such conduct.*” To date no indictment has been reported,
and neither has any decision not to prosecute been reported or explained.

261. A second category of cases is those in which Israeli authorities have themselves
acknowledged wrongdoing. In August 2025, the organisation Action on Armed
Violence analysed media reporting of a small number of incidents in respect of
which Israel appears to have recognised that the IDF acted unlawfully.*® In all
of these instances, Israel appears to have accepted that the conduct in question
was not justified or permissible. In some cases, Israel has offered apologies; in
others, soldiers have been reprimanded or dismissed. However, no criminal
charges have been announced in any of these cases.*!

262. One example of such a case involves the attack of 23 March 2025 on two
ambulance convoys, which killed 15 persons, all working for relief agencies
(Palestinian Red Crescent, Palestinian Civil Defence, and UNRWA).*? For
several days, Israel provided no information on the fate of the relief workers,
despite requests from the Red Crescent,*”® and did not allow UN OCHA to access

398 Y, Kubovich and M. Hauser Tov, Haaretz Investigation: Israeli Army Uses Palestinian Civilians to
Inspect Potentially Booby-trapped Tunnels in Gaza, Haaretz, 13 August 2024; Y. Hassan, M. El Saife,
This 20-rear-old says IDF used him as a human shield when searching houses in Gaza. He’s not the
only one, CBC, 4 September 2024; N. Odenheimer, B. Shbair, P. Kingsley, How Israel’s Army Uses
Palestinians as Human Shields in Gaza, New York Times, 14 October 2024; S. Mednick and S. Magdy,
Israeli use of human shields in Gaza was systematic, soldiers and former detainees tell the AP,
Associated Press, 24 May 2025; D. Patta, Israeli soldier tells CBS News he was ordered to use Palestinians
as human shields in Gaza, CBS News, 26 March 2025; E. Banco, US intel revealed Israeli officials
discussing use of human shields in Gaza, sources say, Reuters, 12 November 2025.

399 E. Fabian, IDF launches probe into at least 6 cases of troops using Palestinians as human shields in
Gaza — report, The Times of Israel, 10 March 2025.

40 As well as the mistreatment of prisoners at Sde Teiman, discussed above in paragraph 251, the report
identified five instances in which civilians were killed by Israeli military attacks subsequently admitted
by Israel to have involved wrongdoing: AOAV Report. These are the 24 December 2023 bombing of the
Maghazi Refugee Camp, which killed an estimated 86 people; the 1 April 2024 strike on World Central
Kitchen vehicles, which killed seven aid workers; the use by the IDF of an ambulance in a military
attack on the Balata Refugee Camp on 19 December 2025 in which an 80-year-old woman was shot to
death; the 19 March 2025 shelling of a UNOPS compound, which killed one UN worker and injured six
others; and the 23 March 2025 attack on a convoy of paramedics which involved 15 deaths.

401 Jhid.

402 [ICI Genocide Report, paras 35-44.

405 Palestinian Red Crescent, Post on X, 25 March 2025 (“For the third consecutive day, the fate of nine
Palestine Red Crescent ambulance crew members remains unknown after they were besieged and
targeted by Israeli occupation forces in #Rafah.”).
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the site until 27 March 2025.4 Between 27 and 30 March the 15 bodies were
recovered from a mass grave.*”® Forensic examination determined they had died
from bullet wounds.*¢ The emergency vehicles had also been buried.*” The IDF
issued a statement that it had opened fire on “Hamas vehicles” which had been
advancing suspiciously towards the troops.... without headlights or emergency
signals”, and that they had thereby “eliminat[ed] a number of Hamas and
Islamic Jihad terrorists”, also condemning the latter for the use of ambulances
“for terrorist purposes”.*® However, footage recovered from the phone of one of
the deceased relief workers showed that the vehicles had been travelling with
their emergency lights on, and confirmed that no shots had been fired from the
ambulance convoy.*” Witness accounts also refuted the IDF’s version of

events.*10

263. On 20 April 2025, the IDF published a “summary” of the FFAM’s “investigation”
into the incident. It acknowledged that the vehicles “were indeed rescue teams”,
and “regret[ted] the harm caused to uninvolved civilians” although it also
maintained that six of those killed were “Hamas terrorists”. The FFAM found no
evidence that the persons killed had been executed, and described the allegations
as “blood libels”. It denied that there had been an attempt to conceal the event,
but recognised that “the decision to crush the vehicles was wrong”. Despite
“regret[ting] the harm caused to uninvolved civilians” the report also concluded
that burying their bodies in a mass grave was “reasonable under the
circumstances” in order to “prevent further harm”. Overall, the FFAM found
“several professional failures, breaches of orders, and a failure to fully report the
incident.” The General Staff indicated that it had decided to reprimand the
commanding officer and dismiss the deputy commanding officer (who was the
field commander in the incident).!!

264. For our purposes, this FFAM summary document has two notable features:

404 [ICI Genocide Report, para. 37.

405 Jbid., para. 37.

406 bid., para. 40.

407 Ibid., para. 37.

408 IDF, The Incident on March 234, in Which Terrorists Abusing Medical Vehicles Were Eliminated By
IDF Troops, 2 April 2025.

409 [ICI Genocide Report, para. 39.

410V, Yee and B. Shbair, Evewitnesses Recount Deadly Israeli Attack on Medics in Gaza, New York Times,
6 April 2025; IICI Genocide Report, para. 42.

411 IDF, Summary of the Examination Into the Incident Involving Rescue Teams and Vehicles in the
Gaza Strip, 20 April 2025.
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(i) In common with the patterns identified above for Case Study 1 (see
paragraphs 183-217), the summary gives a list of evidentiary sources which
points to heavy reliance on IDF sources:

The examination included extensive data collection from operational
systems, the forces on the ground, and along the entire chain of command.
This included debriefings conducted by units in the field, in the division, and
in the Southern Command, as well as relevant operational orders and
directives, footage from various surveillance systems active during the event,
and radio recordings. Additionally, the event was reconstructed in the field,
and relevant operational personnel were questioned.*2

No reference is made to evidence from any Palestinian witnesses, or from
the organisations whose vehicles were targeted. In examining the same
incident, the IICI referred to the accounts of two Palestinian eyewitnesses,
forensic analysis of five of the bodies, and a video recovered from one of
the victims” phones.*!3

(i) The report supports the possibility, identified above at paragraphs 147-156,
that the work of the FFAM continues to conflate questions of individual
accountability with the operational debriefing process. It concludes by
saying that:

The examination process also serves as part of an ongoing effort to learn from
operational incidents and reduce the likelihood of similar occurrences in the
future. Existing protocols have been clarified and reinforced - emphasizing
the need for heightened caution when operating near rescue forces and
medical personnel, even in high-intensity combat zones.*!

265. Although the IDF stated that the FFAM findings would be provided to the MAG,
no information has since been released about any military justice process. On 8
February 2026, the Jerusalem Post reported having been told that work on this
case was “very advanced” and had been sent to the MAG for a determination,
although it is not clear whether such a determination would concern the opening
of an investigation or its outcomes.*> At the date of this report there remains no
public information about whether an MPCID investigation has been opened.

266. These are only very limited examples of the investigation of international crimes
allegedly committed by members of the IDF in Gaza since October 2023. We have

42 Jhid.

413 [ICI Genocide Report, paras 39-42.

414 IDF, Summary of the Examination Into the Incident Involving Rescue Teams and Vehicles in the
Gagza Strip, 20 April 2025.

45Y. J. Bob, IDF closes dozens of alleged pre-2025 war crime cases — exclusive, The Jerusalem Post, 8
February 2026 (updated 16 February 2026).
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7.3

267.

268.

detailed them to show that even in instances where the evidence of criminal
conduct appears very compelling, and even where Israel has acknowledged
wrongdoing and taken disciplinary action, criminal proceedings have so far not
tollowed. The limited information made public in some respects also appears to
confirm patterns concerning earlier periods of hostilities.

Inquiries

There is continuing debate in Israel about the establishment of one or more
inquiries, in some form, to investigate the military failures that permitted the
Hamas-led attack on 7 October 2023.4¢ Related questions have also been under
review by the State Comptroller,*"” however the scope of that process is unclear.

By contrast, there is limited reporting about the establishment of any inquiry to
consider the IDF’s compliance with international law. We note that the former
MAG was said to have expressed support for a Commission of Inquiry to
examine the actions of IDF personnel.*’® We are unaware of any action that has
been taken to establish such a body.

416 See, for example, A. Cohen and Y. Shany, In Search of Complementarity: Israel’s Possible Responses
to ICC Arrest Warrants, Lawfare, 3 July 2024; D. Blander, Israel’s government-appointed October 7

probe is no substitute for independent inquiry — opinion, The Israel Democracy Institute, 17 December

2025; 1. Kershner, Why Israel Is Divided Over How to Investigate Oct. 7 Failures, New York Times, 6
January 2026.

47 A. Harel, As Netanyahu Tries to Delay IDF Probe, Israel's State Comptroller Begins Review of Army
Conduct in Gaza War, Haaretz, 6 January 2024; M. Hauser Tov, New IDF Chief Bolsters State

Comptroller Oct. 7 Review, Easing Pressure on Netanyahu Government, Haaretz, 13 March 2025. The

Comptroller has issued at least one report, but it focuses only on the situation of the Israeli population
in respect of the 7 October attack: Office of the State Comptroller and Ombudsman of Israel, The
October 7t Terror Attack and the Iron Swords War: Addressing Population Needs, February 2025.

418 C. Maanit, Israel’s Top Military Lawyer: Blocking Gaza War Crime Probes Tarnishes All IDF Soldiers,
Haaretz, 13 December 2024.
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PART III: COMPLEMENTARITY IN THE ICC’S PALESTINE CASES

269.

270.

271.

272.

As noted above (see paragraphs 20-22), assessments of complementarity involve
a two-step test. The first step concerns “inactivity”. If that step reveals that
domestic activity has occurred or is underway, the second step requires
consideration of whether the State in question is unable or unwilling to
genuinely carry out the domestic proceedings.

In this Section we consider the detail of these steps and consider how the
requirements might be applied in the Palestine Situation.

Our focus in this Part is on the test as it applies within a case, rather than a
situation. That is because complementarity can no longer be challenged at the
situation level in the Palestine Situation, for reasons which are discussed above at
Section 2.2.

However, we also note that although some aspects of the Article 17
complementarity test operate slightly differently at the levels of situation and
case,*! on other points the relevant principles apply equally to both levels.
Accordingly, despite our analysis focusing on case-level complementarity, we
still draw on ICC caselaw concerning situations in parts of the analysis below,
where relevant.

8. INACTIVITY

8.1

273.

The law on inactivity

Article 17(1) addresses (in)activity in three parts, according to the stage that
national proceedings have reached. Thus, the question is whether:

(a) “[t]he case is being investigated or prosecuted by a State which has

jurisdiction over it”; or

(b) “[t]he case has been investigated by a State which has jurisdiction over it and
the State has decided not to prosecute the person concerned”; or

419 When considering a situation, where the assessment of complementarity concerns a potential case,
and is necessarily “provisional and preliminary in nature”: Situation in the Islamic Republic of
Afghanistan, Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an
Investigation into the Situation in the Islamic Republic of Afghanistan, ICC-02/17-33, 12 April 2019,

paras 70-73. See also Ruto Appeal Decision, para. 39; Muthaura Appeal Decision, paras 37-39; Kenya
Decision, para. 48.
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(c) “[t]he person concerned has already been tried for conduct which is the
subject of the complaint”. [emphasis added]

If any one of these is demonstrated, the complementarity analysis proceeds to
the second step.

274. The Court’s jurisprudence in these areas reveals two key issues to be assessed as
a part of an inactivity assessment:

(i) The nature of the “activity”: is it of the requisite type and sufficiently
progressed to constitute an investigation or prosecution for the purposes of
article 177

(i) The subject of the investigation or prosecution: does it concern the same
“case” for the purposes of article 17 as that before the ICC?

8.1.1 The nature and extent of the activity

275. Where a criminal trial is being held (or has been held) at the domestic level, the
nature of the activity will almost certainly meet the requirements of article 17.
However, in other instances, domestic measures may take a different form: for
example, if accountability is said to have been established through a truth
commission or traditional justice procedures rather than a criminal trial.
Alternatively, normal criminal procedure may be followed, but remain at a very
early stage: for example, if a complaint has been made but no investigative steps
taken. These scenarios raise the question of whether what has occurred at the
domestic level meets the article 17 requirement that the case be “investigated”.

276. Inits initial policy paper on preliminary examinations, the OTP observed that:

Inactivity in relation to a particular case may result from numerous factors,
including the absence of an adequate legislative framework; the existence of
laws that serve as a bar to domestic proceedings, such as amnesties,
immunities or statutes of limitation; the deliberate focus of proceedings on
low-level or marginal perpetrators despite evidence on those more
responsible; or other, more general issues related to the lack of political will
or judicial capacity.420

277. In parallel decisions taken in the Ruto and Kenyatta cases the Appeals Chamber
explained that an investigation involves “the taking of steps directed at
ascertaining whether those suspects are responsible for that conduct, for instance

by interviewing witnesses or suspects, collecting documentary evidence, or
carrying out forensic analyses.”4?!

420 OTP, Policy Paper on Preliminary Examinations, November 2013, para. 48.
421 Ruto Appeal Decision, para. 41; Muthaura Appeal Decision, para. 40 [emphasis removed].
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278.

279.

280.

281.

In the Burundi Situation, Pre-Trial Chamber III considered whether a commission
of inquiry could render a matter (here a situation, not a case) inadmissible at the
ICC. It ruled that it is possible for such a process to render a matter inadmissible,
but that this will depend on the nature of the commission. A commission does
not amount to an “investigation” if it is “merely aimed at the gathering of
evidence” and is “not designed to result in criminal prosecutions.”#? The
Chamber contrasted such a body with an inquiry which is intended and
authorized to “refer [suspects] to the competent authorities” for charging.*

The Court has also had occasion to determine how far a matter must have
progressed to be considered an “investigation”. At one extreme, it is clear that a
mere statement of intent to investigate will not suffice.*?* In the Kenya Situation,
Pre-Trial Chamber II observed that:

...attempts to establish a special tribunal to prosecute those who are
responsible for the post-election violence were frustrated, which serves as a
further indication of inactivity on the part of the Kenyan authorities to
address the potential responsibility of those who are likely to be the focus of
the Court’s investigation.*?

However, the formal opening of a criminal investigation is also not enough: it
must be demonstrated that “tangible, concrete and progressive investigative
steps” have been taken.*?

What matters is not the name given to a set of proceedings, but rather a case-by-
case assessment of the “quantity and quality of the alleged investigative steps”
(something which is also potentially relevant to an assessment of
“genuineness”).*”” The Appeals Chamber has held that a challenge to
admissibility must be able to show precisely what it is that is being investigated
by the State. In other words, the challenge must identify the contours or
parameters of the case: if a State is unable to present such parameters, no
assessment of whether a case is being investigated can be meaningfully made.*

422 Situation in the Republic of Burundi, Public Redacted Version of “Decision Pursuant to Article 15 of the
Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Burundi”,

ICC-01/17-X-9-US-Exp, 25 October 2017, ICC-01/17-9-Red, 9 November 2017 (“Burundi Decision”),

para. 152.

423 [bid., para. 153.

424 See, for example, Gaddafi Appeal Decision, para. 77; Burundi Decision, para. 162.

425 Kenya Decision, para. 185.

426 Prosecutor v Simone Gbagbo, Decision on Céte d'lvoire's challenge to the admissibility of the case
against Simone Gbagbo, ICC-02/11-01/12-47-Red, 11 December 2014 (“Simone Gbagbo PTC Decision”),

paras 36, 65, 78.
427 Simone Gbagbo PTC Decision, para. 30.

48 Gaddafi Appeal Decision, para. 83.
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282. We return to these questions below in the context of steps taken in Israeli
proceedings.

8.1.2 The subject of the activity: the “same person/ same conduct” test

283. Article 17(1)(a) and (b) refer to a scenario in which “the case” in question is being
investigated by a domestic jurisdiction. This means that it is not sufficient to
demonstrate that there is an “’investigation” in the abstract”; rather it must be
that “the same case is being investigated by both the Court and a national

jurisdiction” .*?

284. The term “case” is not defined in the texts for this purpose, but has been
interpreted by ICC judges:

[T]he defining elements of a concrete case before the Court are the individual
and the alleged conduct. It follows that for such a case to be inadmissible
under article 17(1)(a) of the Statute, the national investigation must cover the
same individual and substantially the same conduct as alleged in the
proceedings before the Court.#0

285. Accordingly, the test for assessing the subject of national proceedings has two
parts: (i) whether those proceedings concern the same person as the ICC
proceedings; and (ii) whether the proceedings concern substantially the same
conduct as the ICC proceedings. This is referred to widely as the “same person/
same conduct test”.

286. We note that both the use of this test (as a way of defining “case”) and the Court’s
application of it have been the subject of debate and criticism.*** However, there
is no indication from the Appeals Chamber that it might change its approach.*

287. We elaborate below on each limb of the test.
Same person

288. The same person standard is applied strictly at the case stage. To render a case
inadmissible, the domestic proceedings must concern precisely the same

429 Ruto Appeal Decision, para. 37; Muthaura Appeal Decision, para. 36.

430 Ruto Appeal Decision, para. 40; Muthaura Appeal Decision, para. 39.

431 Notable criticism of the approach came from the ICC’s (former) Judge USacka: Prosecutor v Saif
Gaddafi and Al-Senussi, Judgment on the Appeal of Libya against the decision of Pre-Trial Chamber I of
31 May 2013 entitled “Decision on the admissibility of the case against Saif Al-Islam Gaddafi”,
Dissenting Opinion of Judge Anita Usacka, ICC-01/11-01/11-547-Anx2, 21 May 2014; Prosecutor v Saif
Gaddafi and Al-Senussi, Judgment on the appeal of Mr Abdullah Al-Senussi against the decision of Pre-
Trial Chamber I of 11 October 2013 entitled “Decision on the admissibility of the case against Abdullah
Al-Senussi”, Separate Opinion of Judge Anita Usacka, ICC-01/11-01/11-565-Anx2, 24 July 2014.

432 Gaddafi Appeal Decision.
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individual as the proceedings before the ICC. Investigating other suspects in
respect of the same alleged crimes is insufficient.

289. A consequence of this is that it is possible for concurrent investigations or
prosecutions to take place nationally and at the ICC into the same alleged crimes,
so long as the persons who are the subject of those processes are different. Thus,
for example, a State may investigate and prosecute direct, low-level perpetrators
of an incident, while the ICC simultaneously investigates and prosecutes more
senior persons with regard to the same incident. This appears to be the approach
consciously taken in the Ukraine situation.**

Same conduct

290. As with the “same person” component of the test, the “same conduct”
component involves a comparison between the ICC case, and the matter which
is being dealt with domestically. The “conduct” which is the subject of the ICC
case is determined by reference to the “document that is statutorily envisaged as
defining the factual allegations against the person at the phase of the proceedings
in question”,* namely, the warrant of arrest or summons.**

291. The ICC has consistently held that the test concerns the conduct in question,
rather than its legal characterisation. In other words, the test involves identifying
which conduct is the subject of the ICC case and assessing whether that same
conduct has been investigated or prosecuted by a State; as opposed to considering
whether the charges are the same.*” As the Pre-Trial Chamber observed in
relation to the Situation in the Republic of the Philippines:

Whereas the Court’s investigations concern international crimes, with certain
contextual elements, domestic investigations may follow different
approaches and a State need not investigate conduct as crimes against
humanity, for example, or allege the same modes of liability found in the
Rome Statute to still investigate the persons and conduct.*3

433 Ruto Appeal Decision, paras 41-43; Muthaura Appeal Decision, paras 40-42.

43¢ OTP, Policy on Complementarity and Cooperation, April 2024, para. 133.

435 Al-Senussi PTC Decision, para. 66(iii).

436 Prosecutor v Ruto, Kosgey and Sang, Judgment on the Appeal of the Republic of Kenya against the
Decision of Pre-Trial Chamber II of 30 May 2011 Entitled ‘Decision on the Application by the
Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the
Statute, ICC-01/09-01/11-307, 30 August 2011, para. 40.

437 Prosecutor v Bemba, Decision on the Admissibility and Abuse of Process Challenges, ICC-01/05-01/08-
802, 24 June 2010, para. 218.

438 Situation in the Republic of the Philippines, Public Redacted Version of “Authorisation pursuant to
article 18(2) of the Statute to resume the investigation”, ICC-01/21-56-Red, 26 January 2023, para. 68.
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292. However, this does not mean that the legal characterisation of the conduct before
domestic institutions is irrelevant. International crimes contain conduct elements
distinct from domestic offences, which need to be investigated by the State in
order for the “same conduct” requirement to be satisfied. We return to this
question below in Section 8.2.1.

293. Analysis of the “same conduct” requirement has frequently focussed on the level
of similarity required between the conduct that is the subject of domestic
proceedings and that which is before the ICC. The Appeals Chamber presented
the question as a spectrum, at one end of which the “incidents” investigated
domestically and at the ICC are “identical”, in which case admissibility results;
conversely, if none of the same incidents are investigated, the conduct is not the
same. * The more difficult question arises, where there is some overlap:

The real issue is, therefore, the degree of overlap required as between the
incidents being investigated by the Prosecutor and those being investigated
by a State - with the focus being upon whether the conduct is substantially the
same. 440

294. The Appeals Chamber has held that the “national investigation must cover...
substantially the same conduct as alleged in the proceedings before the Court”.#!
Determination of this issue will always depend on the facts of each case.**?

What is required is a judicial assessment of whether the case that the State is
investigating sufficiently mirrors the one that the Prosecutor is investigating.
The Appeals Chamber considers that to carry out this assessment, it is
necessary to use, as a comparator, the underlying incidents under
investigation both by the Prosecutor and the State, alongside the conduct of
the suspect under investigation that gives rise to his or her criminal
responsibility for the conduct described in those incidents.*

295. A “large overlap” between the incidents under investigation will likely make
clear that the conduct is “substantially the same”. However, a smaller overlap
may still meet that requirement, as explained by the Appeals Chamber, if, for
example “the incidents that [the State] is investigating ... form the crux of the
Prosecutor’s case and/or represent the most serious aspects of the case.”4

439 Gaddafi Appeal Decision, para. 72.

40 Jbid.

441 ]Jbid., para. 63. See also Muthaura Appeal Decision, paras 39-42; Simone Gbagbo PTC Decision, para. 32.
42 Gaddafi Appeal Decision, para. 71.

43 Jbid., para. 73.

44 Jbid., para. 72.
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Conversely, if a State is merely investigating “discrete aspects” of the case before
the ICC, this is insufficient.*>

296. It is evident that determination of whether there is sufficient overlap is not a
clinical exercise. In this regard, the Appeals Chamber has observed that:

In carrying out this assessment, a Chamber should consider any information
provided by the State concerned as to why it is not investigating incidents
that are being investigated by the Prosecutor and should take this into
account in deciding whether the State in question is investigating
substantially the same conduct. In addition, this judicial assessment should
include a consideration of the interests of victims and the impact on them of
any decision that a case is inadmissible at the Court despite not all of the
incidents being investigated domestically.*4

8.2 Application: relevant activity in Israel

297. In this Section, we consider whether national proceedings in Israel are likely to
constitute relevant “activity” for the purposes of a complementarity assessment.
We consider both the cases brought already by the OTP against Netanyahu and
Gallant and also other ICC cases which might be brought (or made public) in the
tuture.

8.2.1 “Same person /same conduct” in Israeli proceedings?

298. It is likely already clear from the legal position outlined above, that no feasible
complementarity challenge could currently be made regarding the Netanyahu
and Gallant cases. This can be seen by reference to the “same person/same
conduct” test alone.

299. In order to satisfy the “same person” aspect of the test, there would need to be
specific proceedings looking into the criminal responsibility of Netanyahu or
Gallant.

300. In order to satisfy the “same conduct” aspect of the test, such an investigation
would need to relate to substantially the same conduct as that which is the
subject of the ICC warrants. While the warrants have not been made public,
information released by the ICC Pre-Trial Chamber indicates that the two
suspects are alleged to have perpetrated war crimes and crimes against
humanity, and that these allegations are based on two types of underlying
criminal conduct:

45 Jbid., para. 77.
46 Jbid., para. 74.
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302.

303.

(i) The first category concerns deliberately depriving the civilian population
of Gaza of essential needs including food, water, medical supplies, and
energy sources. The Pre-Trial Chamber stated that this conduct gave rise to
reasonable grounds to suspect they were responsible for (a) the war crime
of starvation as a method of warfare; (b) the crime against humanity of
murder; (c) the crime against humanity of other inhumane acts; and (d) the
crime against humanity of persecution (on political and/or national
grounds). Netanyahu and Gallant are said to have co-perpetrated these
offences.*

(ii) The second category comprises two incidents of attacks on the civilian
population in Gaza. The Pre-Trial Chamber considered this conduct to
support allegations of intentionally directing attacks against the civilian
population. Netanyahu and Gallant are said to have failed to prevent or
repress despite having the means to do so as civilian superiors.*

We have seen no material suggesting that either Netanyahu or Gallant are under
any kind of investigation in Israel in respect of this conduct. As concerns Gallant,
we are unaware of any investigations into wrongdoing by him. Regarding
Netanyahu, we are aware only of investigations and prosecutions concerning
corruption (fraud, bribery and breach of trust). There is no overlap between the
conduct alleged in these domestic cases and the conduct described as underlying
the ICC arrest warrant.

In order for a complementarity challenge in these cases to have any possible
prospect of success in the future, it would be necessary for an investigation of
some kind to be brought which specifically considered Netanyahu or Gallant as
a suspect, and related at least substantially to the conduct set out above. We note
that, in line with the analysis in Section 8.1.1, such an investigation need not
necessarily be conducted by police and prosecutors: complementarity might be
engaged by the use of a different kind of mechanism (even ad hoc), so long as it
is capable of leading to criminal prosecution.

We believe that the requirement for the Attorney General’s consent (see above at
paragraph 133) makes any such investigation highly unlikely. Although Israeli
Attorneys General have shown sufficient independence to grant such consent in
cases involving corruption allegations, we believe that the situation would be
very different in respect of alleged crimes concerning military operations in

447 ICC, Situation in the State of Palestine: ICC Pre-Trial Chamber I rejects the State of Israel’s challenges
to jurisdiction and issues warrants of arrest for Benjamin Netanvahu and Yoav Gallant, 21 November

2024.

448 Jhid.

84


https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-chamber-i-rejects-state-israels-challenges#:~:text=Today%2C%20on%2021%20November%202024,(the%20'Statute').
https://www.icc-cpi.int/news/situation-state-palestine-icc-pre-trial-chamber-i-rejects-state-israels-challenges#:~:text=Today%2C%20on%2021%20November%202024,(the%20'Statute').

304.

305.

306.

307.

Palestine. Criminal proceedings concerning such allegations against even low-
level soldiers have proved controversial in Israel.*** No political leader in Israel
has ever been subject to criminal investigation for these kinds of crimes.*>

And regarding the ICC cases against Netanyahu and Gallant, there is an even
more substantial obstacle to these cases being blocked by complementarity: it is
not clear that the conduct in question is capable of prosecution in Israel.

As set out above, the Law does not contain specific offences covering crimes
against humanity and war crimes. Domestic charges would therefore need to
take a different form. It might be that some of the conduct addressed in the ICC
warrants in question could give rise to charges under the Penal Law (noting that
Netanyahu and Gallant, as civilians, are not subject to the MJL), for example, of
murder (section 300) or aggravated murder (section 301A).

However, the question would arise as to whether such national proceedings
addressed sufficiently the same conduct as is covered by the arrest warrants. As
set out above, a successful complementarity challenge does not require that the
domestic prosecution is based on an international crime.*! However, the conduct
covered by the domestic offences must be substantially the same as that which
is the subject of the ICC case.

ICC jurisprudence makes clear that the contextual elements of crimes against
humanity and war crimes play a role in identifying the nature of the conduct
which is criminalised. For this reason, a person can be charged (and convicted)
before the ICC for both a war crime and a crime against humanity regarding the
same type of enumerated act (for example: torture, rape) because of the different
contextual elements:

...crimes against humanity and war crimes “reflect (partly) different forms
of criminality, in that they complement, in terms of protected interests, the
incrimination of the individual ‘specific’ crimes — which, in turn, are
therefore distinct depending (also) on the relevant contextual elements”. For

49 For example, regarding the proceedings concerning allegations of abuse at Sde Teiman, see: M.
Lowen, Israeli protesters enter army base after soldiers held over Gaza detainee abuse, BBC, 29 July
2024 (updated 30 July 2024); Editor's Notes: Sde Teiman case is over, but the problem of Israel's insular
legal culture isn't, The Jerusalem Post, 13 March 2026.

450 For example, Ariel Sharon was never subject to a criminal investigation in Israel in respect of the
massacres of Palestinian refugees at the Sabra and Shatilla camps in Lebanon, even though a State
Inquiry (the Kahan Commission) concluded that as Defence Minister, he was responsible for significant
failings and breaches of duty which enabled those massacres to occur and that he bore “personal
responsibility” for them: see Kahan Commission, Report of the Commission of Inquiry into the events

at the refugee camps in Beirut, volume 8, 8 February 1983.
451 See Section 4.1.1 above. See also: Al-Senussi Appeal Decision, para. 119; Venezuela Appeal Decision,
para. 284.
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instance in relation to murder both as a crime against humanity and as a war
crime, while some of the legal interests protected may coincide (e.g. the right
to life), the protected interests discerned from the contextual elements do
reflect different forms of criminality, and consequently, distinct crimes. As
explained [above], the legal interests protected by a given criminal provision
can only be discerned by reference to the elements of the crimes.

...the inclusion of the contextual elements as constitutive elements of the
crimes allows the identification of the legal interests protected by each
provision which, given the materially distinct contextual elements contained
therein, indicate that they protect different legal interests.*2

308. The ICC Appeals Chamber has applied this reasoning in complementarity
decisions when determining whether a domestic case addresses the “same
conduct” as is before the ICC. Where the ICC is addressing conduct characterised
as a crime against humanity, the Appeals Chamber remarked that:

a widespread or systematic attack directed against any civilian population is
the hallmark, as well as a cross-cutting element of crimes against humanity.
Therefore, in order to pursue the legal interests protected by crimes against
humanity, a State, which has not incorporated crimes against humanity in its
domestic law, while not required to investigate the alleged criminal acts
under the legal qualification of crimes against humanity, must nevertheless
investigate the factual allegations underpinning the contextual elements of
such crimes. This includes, in particular, an investigation into the factual
allegations underpinning the widespread or systematic nature of the attack
and those that may allow the conclusion that the attack was carried out
pursuant to a “policy”. 4

309. Accordingly, a State challenging admissibility in such a case need not
demonstrate that it investigated the alleged criminal acts under the legal
qualification of crimes against humanity. However, it must show that “its
domestic investigations and prosecutions cover the factual allegations
underpinning the aforementioned contextual elements of the alleged crimes
against humanity”.** If it does not do so, “it will not be able to demonstrate...
that the domestic criminal proceedings sufficiently mirror the scope of the
Prosecutor’s intended investigation.”*®

452 Prosecutor v Ongwen, Judgment on the appeal of Mr Ongwen against the decision of Trial Chamber
IX of 4 February 2021 entitled “Trial Judgment”, ICC-02/04-01/15-2022-Red, 15 December 2022, paras
1654, 1656.

453 Venezuela Appeal Decision, para. 280.

454 [bid., para. 284.

45 Jbid., para. 281. See also Situation in the Republic of the Philippines, Public Redacted Version of
“Authorisation pursuant to article 18(2) of the Statute to resume the investigation”, ICC-01/21-56-Red,
26 January 2023, para. 93.
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For this reason, in the Philippines Situation, a complementarity challenge was
dismissed because the domestic proceedings didn’'t cover “patterns of
criminality”.#¢ Similarly, in the Venezuela I Situation, where Venezuela had
sought to persuade the Chamber that there could not be a State policy or plan in
place, Pre-Trial Chamber concluded that:

...Venezuela appears to admit that it is not investigating the factual
allegations underlying the contextual elements of crimes against
humanity .45

A similar difficulty arises regarding the OTP’s charges of persecution, in relation
to humanitarian access restrictions. This crime includes an element of
discrimination against a protected group, in this case a “political and/or
national” group.*® In Al-Senussi, the ICC Appeals Chamber considered the
extent to which other, domestic, offences could adequately cover the conduct
captured by a political persecution charge. The Court concluded that Libyan
investigations did sufficiently mirror the ICC case. There, the relevant domestic
offences under investigation included: “civil war, assault [on] the political rights
of the citizen, stirring up hatred between the classes, and ‘other crimes associated
with fomenting sedition and civil war’”; as well as the fact that discriminatory
targeting could be taken into account as an aggravating factor in sentencing.*>

In the cases against Netanyahu and Gallant, it would be necessary to
demonstrate in a similar way that available domestic offences were able to
address the full scope of the conduct covered by the ICC warrants. The Penal
Law contains a range of offences which might, in combination, play a similar role
to those used in Al-Senussi. A range of crimes against the person could be
invoked, such as murder,*® other forms of homicide,*' “bodily harm with
aggravating intent”,*? “grievous bodily harm” .4 Racist motivation is an
aggravating factor,** which might capture the discriminatory aspect of the
conduct charged before the ICC as persecution. It is more difficult to identify

456 Situation in the Republic of the Philippines, Public Redacted Version of “Authorisation pursuant to
article 18(2) of the Statute to resume the investigation”, ICC-01/21-56-Red, 26 January 2023, para. 93.

47 Venezuela PTC Decision, para. 104. See also paras 105-108.

458 According to the ICC’s public statement on the arrest warrants. See: ICC, Situation in the State of
Palestine: ICC Pre-Trial Chamber I rejects the State of Israel’s challenges to jurisdiction and issues

warrants of arrest for Benjamin Netanyvahu and Yoav Gallant, 21 November 2024.

459 Al-Senussi Appeal Decision, paras 120-121.
460 Penal Law, s. 300.

461 Jpid., ss. 301B, 301C, 304.
462 Jhid. s. 329.

463 Jbid., s. 333.

464 Jbid., s. 144F.
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offences which might address the collective nature of the attack against civilians.
The offence of “violence against a foreign state”%> seems unlikely to be used by
Israeli prosecutors in respect of Palestine. Most crimes similar to those used in
Al-Senussi would only apply to crimes against Israel itself, and in any event
similar crimes in the Penal Law are largely addressed to harms against the State
rather than against civilians.*®

It therefore seems possible that the conduct covered by the ICC warrants as
crimes against humanity is simply not criminalised by Israeli law. Although we
cannot reach firm conclusions without sight of the ICC warrants, it appears that
it would be difficult for any case under Israeli law to sufficiently prosecute that
same conduct. We note for completeness that while Israeli law could be changed
in the future, any such change would not apply retroactively.*”

A different issue is likely to arise regarding the charges of the war crime
deliberately attacking the civilian population. The ICC has not yet assessed the
extent to which the contextual elements of war crimes must be covered by a
domestic charge for the purpose of the “same conduct” analysis. It therefore
might be that the conduct underpinning this charge could be covered adequately
by a domestic case which charges offences against the person. This is impossible
to assess without knowing the specifics of the conduct covered by the ICC’s
warrant.

However, in any event, a separate difficulty arises: the OTP has not alleged that
Netanyahu or Gallant committed (or ordered) this conduct, but rather that they
are responsible for it via superior responsibility for having failed to prevent or
repress it.*® As the Appeals Chamber has explained, a suspect’s form of
participation in the crime is also part of what defines the “conduct” in a case:

In respect of the conduct giving rise to criminal liability, in this case, the
Appeals Chamber notes that Mr Gaddafi is not alleged to have committed
crimes with his own hand. Rather, the allegation is that he used the Libyan
Security Forces to commit the crimes alleged: in this regard, in the Arrest
Warrant Decision, the Pre-Trial Chamber found that Mr Gaddafi is
responsible for the crimes against humanity of murder and persecution as an
indirect co-perpetrator; the underlying criminal conduct is alleged to have
been carried out by presumably a large number of direct perpetrators in the
course of various incidents. For the purposes of defining a "case" in article 17
(1) (a) of the Statute... the conduct described in the incidents under

465 [bid., s. 165.

466 [bid., s. 97.

467 [bid., s. 3(a).

468 Rome Statute, art. 28.
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investigation which is imputed to the suspect is a necessary component of
the case. Such conduct forms the core of any criminal case because without
it, there would be no case. At the same time, it is the conduct of the suspect
him or herself that is the basis for the case against him or her: in the instant
case, the crimes that were committed during the various incidents described
in the Arrest Warrant Decision are imputed to Mr Gaddafi because he
allegedly used the Security Forces to commit these crimes. Therefore, the
"conduct" that defines the "case" is both that of the suspect, Mr Gaddafi, and
that described in the incidents under investigation which is imputed to the

suspect.4¢?

As discussed above,*”? Israel’s domestic law does not incorporate the concept of
superior responsibility. This means that even if the particular attacks which are
charged as war crimes in the ICC warrants were made the subject of an Israeli
investigation and/or prosecution, that process would nonetheless not be capable
of addressing the question of Netanyahu and Gallant’s criminal responsibility
for these events (unless some alternative mode of liability is available on the
evidence).

It therefore appears to us that Israeli law does not appear to criminalise the
conduct which is the subject of the existing ICC warrants in the Palestine
Situation. If that is the case, it means it is not possible for Israel to carry out
domestic investigations or prosecutions such as would render the current ICC
warrants inadmissible.

Some commentators have suggested that Israel could establish a commission of
inquiry which would meet the requirements of article 17.#”! In Section 8.2.2 below
we consider whether Israeli commissions of inquiry might ever fulfil the
“activity” requirement. However, for the reasons elaborated there, commissions
of inquiry cannot overcome the fundamental obstacle of the conduct in question
not being criminal under Israeli law. This obstacle means that there is no kind of
legal process in Israel which could constitute a step towards criminal
proceedings for the same conduct as the existing ICC case(s).

Therefore, while we are not able to reach definitive conclusions without access
to the warrants themselves, we consider it unlikely that the ICC cases against
Netanyahu and Gallant are able to be rendered inadmissible through a
complementarity challenge based on proceedings in Israel. Israeli law itself

469 Gaddafi Appeal Decision, para. 62 [emphasis original].

470 See above paras 99-102, 114.
#71 A. Cohen and Y. Shany, In Search of Complementarity: Israel’s Possible Responses to ICC Arrest

Warrants, Lawfare, 3 July 2024.
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appears to render any kind of criminal proceedings impossible for the conduct

in question.

320. A question remains, however about whether such “activity” is possible

concerning other conduct which might be the subject of future cases brought
before the ICC.

321. Future ICC cases could fall within one of the case studies set out above in
Sections 5, 6 and 7; or they may concern entirely different alleged crimes (for
example, regarding settlements in the West Bank). In either case it is possible
that the domestic “activity” which might be relied on in bringing a
complementarity challenge could be something which has, at the date of this
advice, already occurred; or it could involve investigative efforts not yet
commenced. As we cannot anticipate the full range of cases that might be
brought by the ICC Prosecutor in the future, and neither can we anticipate what
domestic proceedings might be invoked in the context of a complementarity
challenge, our analysis is necessarily general. Nonetheless, we consider that
tuture cases are highly likely to be afflicted by the same challenges as we have
identified above in respect of the Netanyahu and Gallant cases.

322. First, we note that the “same person” requirement may be determinative. A
future ICC case would only be rendered inadmissible where the suspect
identified by the OTP is made subject to a domestic process. Most ICC cases have
been brought against relatively senior military or political leaders. While this is
not per se an ICC requirement,*? potential suspects” levels of responsibility is a
factor relevant to the ”gravity” of a case.*”? Internal regulations require the OTP
to consider who are the persons “most responsible” for a case under
investigation,*”* and OTP strategies and policies prioritise the investigation of
“mid- and high-level perpetrators”,*> and those “most responsible”.*’¢ Lower-

472 Situation in the Democratic Republic of the Congo, Judgment on the Prosecutor’s appeal against the
decision of Pre-Trial Chamber I entitled “Decision on the Prosecutor’s Application for Warrants of
Arrest, Article 58”, ICC-01/04-169, 13 July 2006 (reclassified as public 23 September 2008), paras 73-80.
473 Situation on the Registered Vessels of the Union of Comoros, the Hellenic Republic and the Kingdom of
Cambodia, Decision on the request of the Union of Comoros to review the Prosecutor’s decision not to
initiate an investigation, ICC-01/13-34, 16 July 2015, paras 23-24.

474 Regulations of the OTP, Regulation 34(1).

475 OTP, Policy paper on case selection and prioritisation, 15 September 2016, para. 42; OTP, Strategic
Plan 2016-2018, 16 November 2015, para. 35.

476 OTP, Strategic Plan 2019-2021, 17 July 2019, pp. 19-20; OTP, Strategic Plan 2016-2018, 16 November
2015, paras 1, 13, 35. The OTP observes in relation to these classifications that “[t]he notion of the most
responsible does not necessarily equate with the de jure hierarchical status of an individual within a
structure, but will be assessed on a case-by-case basis depending on the evidence. As the investigation
progresses, the extent of responsibility of any identified alleged perpetrator(s) will be assessed on the
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level suspects are said to be of interest mainly if their conduct has been
“particularly grave or notorious”.#” Indeed, the OTP previously declined to open
an investigation into the IDF’s actions regarding the Mavi Marmara and its crew
(which were also the subject of the Turkel Commission’s work) partly because it
considered that it would be unlikely to identify persons bearing criminal
responsibility other than the direct, physical perpetrators.*’

323. Insharp contrast to this approach at the ICC, the three case studies set out above
show that Israeli accountability processes overwhelmingly focus on lower-level,
direct perpetrators.*”” We are not aware of a single case in which a senior IDF
commander or political leader has been made the subject of criminal or military
investigations concerning IDF conduct or other conduct related to the Israeli-
Palestinian conflict. Even where the IDF appears to recognise that criminal
conduct occurred, responsibility for it is treated as limited to the direct
perpetrators. For example, despite the recent prosecutions brought against a
number of soldiers for what appears to be torture of prisoners at Sde Teiman (see
above at paragraph 251), there have been no reports of investigations concerning
those who ran the detention facility, with the most senior soldier charged having
the rank of Major. This leads us to doubt whether the justice processes ordinarily
undertaken by Israel in respect of IDF operations would ever meet the ICC’s
“same person” requirement.

324. Despite this, it is possible that Israel may initiate a legal process different from
those usually undertaken, with the specific goal of rendering an ICC case
inadmissible. In order to succeed, this would require not only that the same
person was investigated or prosecuted, but that also that the same conduct was
dealt with in the domestic process.

325. Several obstacles to meeting the “same conduct” requirement are apparent. The
tirst has been discussed already above in the context of the Netanyahu and
Gallant warrants: Israeli criminal and military law do not contain all the offences

basis of, inter alia, the nature of the unlawful behaviour; the degree of their participation and intent; the
existence of any motive involving discrimination; and any abuse of power or official capacity.”: OTP,
Policy paper on case selection and prioritisation, 15 September 2016, para. 43.

477 OTP, Policy paper on case selection and prioritisation, 15 September 2016, para. 42.

478 Situation on the Registered Vessels of the Union of Comoros, the Hellenic Republic and the Kingdom of
Cambodia, Final decision of the Prosecutor concerning the “Article 53(1) Report” (ICC-01/13-6-Anx A)
dated 6 November 2014, ICC-01/13-99-Anx1, 2 December 2019, paras 17-29.

479 We use the terms “low-“, “mid-” and “high-“ level in a general way. These terms are used by the
OTP but are not defined in the ICC’s texts. We do not suggest that these terms necessarily equate with
specific ranks within the IDF or positions in government, but we use the term “high-level” to indicate
a very significant degree of decision-making responsibility.
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and modes of liability available under the Rome Statute. Cases brought at the
ICC may concern conduct which is not capable of prosecution under Israeli law.

As discussed above, this may be the case even where part of the conduct
constitutes a crime or a military offence in Israeli law, if that crime does not
sufficiently reflect the criminality captured in the ICC charge. It can also occur
where the form of participation which is alleged in the ICC case is not

criminalised in Israeli law.

In other instances, it may be possible to prosecute the conduct using an
approximately equivalent offence and mode of liability under Israeli law, but in
practice a less serious charge, concerning wrongdoing of a different nature, is
investigated or prosecuted domestically. Israeli military prosecutions
concerning the mistreatment of Palestinians have at times preferred to charge
military offences which protect “military-disciplinary” values and carry lower
sentences than offences concerned per se with harm to life or body. This approach
was the subject of criticism by the Israeli High Court of Justice in Abu Rahme.*®
Itis also apparent in some of the cases discussed above as part of the case studies.
For example, as set out above in case study 2 (see paragraphs 237-238), the one
incident known to have led to an indictment in relation to the Great March of
Return concerned the soldier who shot and killed a 14-year-old boy, Othman
Hillis. According to reporting on this case, the soldier who shot Hillis knowingly
violated the IDF “open-fire regulations”, but in interviews claimed that he did
not intend to kill, instead having aimed at Hillis" ankle.*! The soldier was
convicted following a plea bargain for the offence of exceeding authority to the
point of endangering life or health, which is punishable by three years’
imprisonment.

Had this soldier been the subject of an ICC case relying on, for example, the war
crime of intentionally directing an attack against a civilian*? a question would
arise as to whether the domestic case adequately covered the aspects of the
conduct which were subject of the ICC case. The war crime addresses that the
act of shooting the victim (if not his death) was deliberate, as well as the
protected civilian nature of the victim. These two aspects of the conduct are not
reflected in the charge used domestically. In such an instance, even where the
ICC case and the domestic case concern precisely the same incident, the Court

480 Abu Rahme, see in particular the judgment of Justice Procaccia at paras 56-60, 71-81.

481 Palestinian Centre for Human Rights and B’Tselem, Unwilling and Unable: Israel’s Whitewashed

Investigations of the Great March of Return Protests, December 2021, pp. 28-29.
482 Rome Statute, article 8(2)(b)(i) (or article 8(2)(d)(i) in a NIAC).
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may nonetheless find that the conduct dealt with in the respective cases is not
sufficiently the same.

Our analysis above in Section 4 highlighted that, in practice, investigations and
prosecutions of IDF members almost invariably relate to the violation of IDF
orders or regulations. The possibility that IDF policies, orders or rules of
engagement may themselves be illegal has not, to our knowledge, been the
subject of criminal investigation. This is one obvious way in which an ICC case
and a domestic case may both focus on the same incident(s), but without
addressing the same conduct. An ICC case is likely to consider patterns of
criminality, such as might arise where mid- or high-level IDF or political leaders
established unlawful policies or rules of engagement. Such a case would be
directed at conduct of a different nature than a court-martial which focused on
the breach of those same policies or rules. Thus, for example, an ICC case
concerning deaths and injuries inflicted during the 2018 protests (case study 2)
may assess the lawfulness of the “open fire regulations” which permitted the use
of live ammunition on civilians. As the Protests COI explained, Israeli
investigations appear to have limited themselves to the breach of those
regulations, rather than whether their very creation and implementation was a
basis for criminal responsibility.#53

Finally, we note that a lack of criminal investigations and prosecutions at the
national level will nonetheless amount to “inactivity” for the purpose of
complementarity even if due to amnesties, immunities or limitation periods

established under domestic law.*5*

8.2.2 The nature and extent of any domestic proceedings

331.

332.

If Israel were to initiate a domestic criminal justice process which addressed the
same person and the same conduct as an ICC case, a further question would arise
to be addressed of whether the steps taken in that process were sufficient to
amount to “activity” and thereby satisfy the first step of an article 17 analysis.

As set out above at paragraph 280, to render an ICC case inadmissible, a
domestic process must be intended to result in criminal proceedings, and must
have already involved “tangible, concrete and progressive investigative steps”.

483 Protests COI Report, paras 749-752.
484 [raq/UK report, paras 478-479; Prosecutor v Saif Gaddafi, Decision on the “Admissibility Challenge by
Dr. Saif Al-Islam Gad[d]afi pursuant to Articles 17(1)(c), 19 and 20(3) of the Rome Statute’, ICC-01/11-

01/11-662, 5 April 2019, para. 61, and Separate and Concurring Opinion of Judge Luz del Carmen Ibafiez
Carranza, para. 144; Situation in the Islamic Republic of Afghanistan, Decision Pursuant to Article 15 of the

Rome Statute on the Authorisation of an Investigation into the Situation in the Islamic Republic of
Afghanistan, ICC-02/17-33, 12 April 2019, para. 74.
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No concrete standard exists as to the required “quantity and quality” of the
investigative steps required to meet the “activity” part of a complementarity
challenge: the assessment is heavily affected by the context of the proceedings.

In this Section we assess this question by reference to some of the kinds of
proceedings which might occur in the Israeli legal system, as discussed above,
including various steps within the military or regular justice systems, as well as

commissions of inquiry.

At the outset, we note that a complementarity analysis will not be greatly
affected by whether domestic proceedings occur within a military justice system
or its regular, civilian counterpart. In other words, there is no requirement that
only civilian criminal proceedings can render a case inadmissible at the ICC.
Article 17 makes no apparent distinction between “investigations” or
“prosecutions” conducted in the regular criminal justice system and those in a
military justice system (or other special system). In some instances where the ICC
has analysed complementarity, the domestic proceedings in question were being
carried out in military justice systems.* Of course, the specific features of a given
justice system, be it military or civilian, may be relevant to complementarity in
several ways. However, there is no obstacle in principle to a State making use of
a military justice system to block ICC proceedings.

In Israel, either system may be used in a relevant case, largely depending on
whether the suspect is a member of the IDF. As there are a number of parallels
between the various stages and structures relevant to military justice
proceedings and regular criminal proceedings in Israel, and as our analysis is in
any event necessarily of a general nature, we will consider the equivalent stages
of both processes together.

There could be little doubt that sufficient activity had occurred in a case where a
suspect is indicted. Typically, the area of uncertainty arises in instances where a
formal investigation is not opened, or where an investigation has not resulted in
an indictment. In the following analysis we consider how “activity” might be
assessed for complaints which reached various stages of the military or criminal
justice process. We then turn to consider alternative procedural mechanisms
such as commissions of inquiry.

485 See, for example, admissibility rulings in Katanga and Al-Werfalli which noted that the domestic
proceedings had occurred in the context of the military justice system, but did not treat this, in itself, as
an impediment to a complementarity challenge (although in both cases the matter was found to be
admissible for other reasons): Katanga Appeal Decision; Prosecutor v Al-Werfalli, Second Warrant of
Arrest, ICC-01/11-01/17-13, 4 July 2018.
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Cases subject to formal police investigation
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Investigations by the MPCID or civilian police are capable of meeting the
minimum activity requirements established by the ICC for the purpose of
complementarity assessments (see Section 5.2.2 above). However, these
requirements equally make clear that a police investigation does not always
suffice. A complementarity analysis requires assessing the extent and nature of
the steps taken in a specific investigation.

As above, the question is whether “tangible, concrete, and progressive steps”
have been taken. Matters relevant to this standard include: the size and nature
of the case; the period of time which has been available for the investigation
process; and the means which are practically available to domestic
prosecutors.* By way of illustration, in Al-Werfalli, an investigation had been
opened but was closed only two weeks after the alleged crime with no forensic
analysis of bodies undertaken, and no witness interviews conducted other than
interrogation of the suspect himself. The Pre-Trial Chamber ruled that the case
had not been investigated in Libya within the meaning of article 17(1).4”
Accordingly, in a case where an investigation had been opened by the MPCID
or Israeli civilian police, an assessment of this kind would need to be taken
regarding the extent of the steps taken in that investigation.

Such an analysis is impossible without access to the full case records in the
relevant domestic proceeding. We therefore limit ourselves to addressing some
possible deficiencies which are suggested by the limited available public
information on MPCID investigations. And we emphasize again, that the
question which arises is the nature and extent of the steps taken in the specific
domestic case at hand. We refer here to patterns from other cases only as a means
by which to identify matters which may arise. Those patterns cannot be used to
demonstrate inactivity.

We highlight two patterns.

First, there are indications that MPCID investigations may sometimes be
insufficiently thorough in seeking inculpatory material or fail to pursue all
available lines of inquiry, particularly questioning Palestinian witnesses.

An example of this can be seen in the case discussed above in case study 1 (see
paragraphs 201-202) regarding the firing of shells towards a building said to
house a medical facility. In that case, it appears that the MPCID’s investigative
steps amounted to (a) interviewing soldiers; and (b) reviewing IDF intelligence

486 See, e.g., Simone Gbagbo PTC Decision, paras 65-76.
487 Prosecutor v Al-Werfalli, Second Warrant of Arrest, ICC-01/11-01/17-13, 4 July 2018, paras 24-29.
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and operational material. If this reflects the full investigation, there are clear
grounds for concern as to its adequacy. Another example publicised by the IDF
concerns the Bakr Boys (see Section 5.24%), whose case was referred to the MPCID
for investigation in September 2014. In this case, the MAG indicated that the
MPCID: (a) interviewed IDF personnel; (b) reviewed documents; (c) reviewed
video footage and media reports; and (d) obtained affidavits from three
Palestinian witnesses. Again, this investigation appears to have had significant
gaps. The 2014 COI observed that:

International journalists and other eyewitnesses, including Palestinians, do
not appear to have been questioned, despite many persons having witnessed
the incident.*s

In our view, if these steps represent the extent of the steps taken by the MPCID,
there are clear deficiencies which render doubtful whether this would meet the
standard of “activity” in a complementarity challenge.

In the Simone Gbagbo case, the steps taken by domestic investigating authorities
included detaining the accused, questioning the accused, and ordering a site
visit.*® However, Pre-Trial Chamber I noted that the juge d’instruction had wide
investigative powers under domestic law, and also had access to the territory in
question, but aside from the few steps set out above, those powers had not been
used.®! Indeed, the only step taken to determine the suspect’s responsibility for
the alleged crimes was the questioning of Simone Gbagbo.*> The Chamber

AT

concluded that the steps taken were “sparse”, “scarce in quantity and lacking in
progression”, and were insufficient to meet the requirement that the case “is
being investigated” under article 17(1)(a).*® Similarly, in the Burundi Situation,
the Pre-Trial Chamber noted that the Commission’s conclusion had been reached
without sufficiently detailed examination, observing that the Commission had
“merely referred to the location where the victims were found and the fact that
“some” victims wore uniforms and had weapons”.** Similar concerns arise in
the examples above: at least from the publicly available materials, it does not

appear that the full suite of measures available for investigations were used.

The MAG has sometimes explained the lack of evidence from Palestinian sources
as being because witnesses choose not to cooperate with IDF investigations. For

488 Paragraphs 200, 203, 212, and 213.
489 2014 COI Report, para. 633.

490 Simone Gbagbo PTC Decision, paras 59-63.

1 Jbid., para. 67.

492 Jbid., para. 69.

493 [bid., paras 65, 70.

44 Burundi Decision, para. 172.
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example, in relation to an investigation concerning looting alleged to have
occurred during Operation “Protective Edge”, the IDF stated:

The investigation file was closed after the complainant failed to appear to
provide testimony before MPCID investigators. The complainant failed to
appear despite the fact that in the wake of the complaint made by his legal
representative, he was provided with a document guaranteeing him
immunity from arrest at the time of his arrival to provide testimony. The
mother provided testimony to MPCID investigators, yet her testimony was
essentially hearsay. Under these circumstances, and in the absence of
evidence to support his claim and thus provide a basis for a suspicion of
criminal misconduct by IDF soldiers, it was decided to close the case.*%>

In the Burundi Situation, Pre-Trial Chamber III addressed a similar scenario, in
which Burundi had pointed to a lack of cooperation from witnesses. There, the
Chamber considered that efforts taken were insufficient, noting that the
investigating commission “did not seek access to a pool of witnesses who knew
a lot about what really happened”#* and had not sought to compel the
appearance of witnesses or to provide protective measures either through its
own powers or by seizing official bodies.*” It therefore appears that the same
general principle applies where an investigation has faced obstacles: a
complementarity assessment will need to address what other steps might have
been taken in the circumstances, including the extent to which other available
steps were not taken by an investigating body.

A second issue relates to delays. We note that some cases referred to the MPCID
appear to be affected by lengthy and unexplained delays. For example, in the
context of case study 1, two investigations opened by the MPCID remained open
more than four years after the events in question. In respect of case study 3, it
has been reported that at least 90 investigations have been opened by the
MPCID.*8 Despite this, more than two years after the start of the hostilities, only
three cases have reached the stage of an indictment.*” The lack of any further
public information might suggest that other investigations are still ongoing.>
While not (yet) as extreme as some previous examples, this nonetheless suggests

495 MAG, Decisions of the IDF Military Advocate General regarding Exceptional Incidents during
Operation ‘Protective Edge’ - Update No. 3, p. 13.

46 Burundi Decision, para. 164.

497 [bid.

498 See paragraph 250 above.

499 See paragraphs 251-255 above.

500 Recent reporting does not differentiate clearly between open cases which are under investigation by
the MPCID and those which remain with the FFAM or MAG; however it is clear that many cases remain
open: Y. J. Bob, IDF closes dozens of alleged pre-2025 war crime cases — exclusive, The Jerusalem Post, 8
February 2026 (updated 16 February 2026).
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delays, considering indications from the IDF that a complex investigation might
be expected to take around 12 months to complete.>!

In a complementarity assessment, delay might most readily be associated with
the question of genuine willingness, given the reference to it in article 17(2)(b).
However, unexplained delays can also lead to a finding of inactivity. In the
Venezuela I Situation, Pre-Trial Chamber I highlighted periods of inactivity:

The Chamber further notes the following two patterns. First, in relation to
approximately more than half of the cases, investigations were only opened
in 2021 or 2022. For approximately two-thirds of these cases (for which
investigations were only opened in 2021 or 2022), the alleged criminal
conduct occurred in 2017. Second, among those investigations that were
opened earlier than 2021, the majority shows a significant period of inactivity
without any apparent justification discernible from the relevant material. It
would appear that, in these cases, investigations were resumed in 2021/2022.
Moreover, and possibly as a direct consequence of the foregoing, in relation
to about three-quarters of the cases, no (specific) suspect has been identified
yet. Only in a minority of cases, a suspect was identified, an accused charged,
and/or a judicial decision on an accused’s criminal responsibility taken.>

In Venezuela I, delay was one factor among many which led the Chamber to
conclude that Venezuela had not investigated (and was not investigating) the
acts with which the ICC was concerned.>®

Delays in completing MPCID investigations might lead to an added challenge.
As set out above (paragraph 116), potentially relevant offences under the MJL
carry short limitation periods (3 years). Longer delays, exceeding ten years,
would also begin to preclude use of some offences from the Penal Law (see above
paragraph 104). Where delays cause limitation periods to come into effect,
precluding prosecution, we consider that this may be especially relevant to
“inactivity”.

Without having the details of a specific stalled case, it is impossible to anticipate
how a delay will be weighed in a complementarity assessment. Any reasons
given for the delay will clearly be relevant. And we note that delay which does

501 M. Binskin, Special Adviser to the Australian Department of Foreign Affairs and Trade, Special
Adviser public report on the government of Israel’s response to the IDF attack on World Central

Kitchen aid workers in Gaza on Monday 1 April 2024, 2 August 2024, p. 8. This statement was made in

the context of a specific potential MPCID investigation, and is not necessarily applicable to all MPCID
investigations (particularly given that the timeframe within which the FFAM investigation was
conducted in relation to this case — 72 hours — indicates that it was given priority). However, this is one
of few indications we have seen of the likely timeframes for investigations at present.

502 Venezuela PTC Decision, para. 91.

503 [bid., paras 131-132.
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not reach the level of “inactivity” might nonetheless be considered as relevant to
willingness (as addressed below in Section 9.3.2).

Cases closed without a formal police investigation
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As explained in Sections 4.2.1 and 4.2.2 above, it is sometimes the case that the
Israeli institutions consider an allegation of criminal conduct and dismiss it
without conducting a formal police investigation:

(i) This sometimes happens where an FFAM process is undertaken and the
MAG subsequently decides not to refer the matter to the MPCID. In the
ordinary justice system, the equivalent scenario is where a “preliminary
examination” is undertaken which does not lead to a police investigation.

(i) Inother instances, a matter is closed without even initiating a “preliminary
examination” or a fact-finding assessment.

In this Section we consider whether either of these scenarios can suffice to
amount to “activity” in a complementarity assessment.

As a matter of general principle, the OTP appears to have taken the position that
steps taken before a formal investigation, including to filter out complaints, can
form part of an “investigation” within the meaning of that term in article 17.

This is most clearly seen by reference to the OTP’s report in the UK/Iraq Situation.
There, the UK had set up preliminary processes (referred to as “IHAT” and
“SPLI"”) designed to review available evidence and assess whether cases could
be brought regarding offences by the UK military in Iraq. These bodies referred
material to a specialist military prosecution body, the “SPA”. As the ICC
Prosecution explained:

The outcome of the more than ten year long domestic process, involving the
examination of thousands of allegations, has resulted in not one single case
being submitted for prosecution: a result that has deprived the victims of
justice. Although IHAT and SPLI did refer a handful of cases to the SPA for
prosecution, the SPA declined to prosecute in each instance...50

Just as in Israel, the UK mechanisms allowed for cases to be closed without a
formal investigation in two ways. An initial “sifting” process was used to close
cases where the allegations in question were duplicative or “clearly
inappropriate”.5® Those cases not closed at the sifting stage were subject to a
“screening”, also referred to as “pre-investigation case assessment”.5% The

504 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 6.
505 Jbid., para. 171.
5% Jbid., paras 172-174.
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majority of cases were closed upon sifting or after a pre-investigation case
assessment, raising the question of whether these initial stages could themselves

amount to “activity” >

The Prosecution concluded that closing cases at these two preliminary stages did
not amount to inactivity by the UK:

...the Office has considered whether it would be correct to characterise as
‘inaction” decisions taken by IHAT/SPLI or the SPA to not proceed with
certain allegations, and has concluded that it would not. This includes
allegations that were filtered out based on criteria that had been developed
and/or had been approved by the High Court. Although the initial
assessment of a claim might not lead to a fully-fledged investigation being
undertaken (based on the screening criteria), or an investigation or
prosecution might be abandoned after a subsequent assessment, the Office
considers that it is difficult to argue that the State had remained inactive in
relation to such a claim, since such assessments form part of the investigative
and prosecutorial process.5

In other words, the OTP took the view that where pre-investigation review
stages are used to filter cases, this can itself be considered part of the concept of
an “investigation”, and therefore is in principle capable of rendering a case
inadmissible. This approach appears to have been applied equally to both the
“sifting” and “screening” stages of IHAT/SPLI’s work.

This may suggest that pre-investigation work done by Israel's FFAM (or
equivalent “preliminary examination” in the civilian criminal justice system)
could similarly amount to an “investigation” for article 17(1) purposes.’®
Likewise, closing some cases even without such a preliminary assessment or
fact-finding could, in principle, constitute “activity” in an article 17 analysis.

However, there are a number of reasons for caution in drawing conclusions
based on this comparison.

(i) Onereason is that the Iraq/UK decision in question was a decision taken by
the Prosecutor, not by ICC judges. Since the preliminary examination into
the Situation in Irag/UK was opened proprio motu, rather than as a result of

507 [bid., paras 167-168.

508 Jbid., para. 276.

509 See a similar suggestion regarding preliminary examinations in Israel’s ordinary legal system in A.
Cohen and Y. Shany, In Search of Complementarity: Israel’s Possible Responses to ICC Arrest Warrants,
Lawfare, 3 July 2024.
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a State referral, ®° judicial review of the decision was not available.’ The
Prosecutor’s approach has therefore not been subject to judicial scrutiny.

(i) A second reason for caution is that “activity” assessments are made on a
case-by-case basis by assessing the powers available to, and the steps
actually taken by, the relevant body in the domestic justice system.
Accordingly, a conclusion which applies to IHAT/SPLI may not necessarily
apply to the FFAM simply because both bodies carry/carried out some form
of pre-investigation filtering processes.

(iii) And thirdly, the OTP’s analysis in Iraq/UK was undertaken at the situation
level. While the same definition of “activity” applies in such an analysis, it
is necessarily more general in its frame of reference. It is therefore
somewhat difficult to compare the kind of analysis undertaken by the OTP
in that report with that which would occur when scrutinising the steps
taken in one specific case.

Potentially, the Iraq/UK report might be taken to indicate the use of a filtering or
screening process to close cases does not necessarily lead to the conclusion that
there has been no “activity”. However, beyond this, it is difficult to draw
transferrable conclusions from the Irag/UK report about the circumstances in
which closing a case without an investigation might be taken to amount to
activity, particularly in a specific case. The appropriate approach is to apply the
relevant principles as articulated in the caselaw, to the domestic process which
has been followed in a given case.>'?

The key question is not the name given to an entity or the process it undertakes,
but (i) what sort of steps it takes and (ii) whether they are linked to a potential
prospective criminal prosecution.

Regarding the steps taken, we highlight concerns that, like the MPCID (see above
at paragraphs 192-195 and 262-264), the FFAM has at times been criticized for
taking insufficient steps to seek information from relevant sources. Reporting in
2018, the State Comptroller raised concerns about the extent to which FFAM
teams question civilians. The State Comptroller found a lack of clarity within the
MAG and the FFAM about the scope of the FFAM’s powers to question persons

510 OTP, Situation in Iraq/UK Final Report, 9 December 2020, paras 15-16.
511 Situation in the Islamic Republic of Afghanistan, Judgment on the appeal against the decision on the
authorisation of an investigation into the situation in the Islamic Republic of Afghanistan, ICC-02/17-

138, 5 March 2020, para. 30.
512 Byrundi Decision, para. 152-153.
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367.

outside the IDF.>"® And although several sources informed the State Comptroller
that such interviews were possible, he reported that:

In practice, according to data available to the State Comptroller’s Office at
the time of the completion of the interim draft, August 2015, the debriefing
teams [in the FFA Mechanism] did not question civilians, and it is possible
that they did not take advantage of a very extensive range of possible
evidence that would have assisted in processing of the debriefing.5'4

The State Comptroller reported that his team was later informed that “[i]n the
course of the FFAM’s work, civilians were also questioned (e.g., UNWRA
representatives)”.5”> We infer from this narrow reference to UN staff that — at
least at that time — the FFAM did not have a practice of interviewing Palestinian
civilians. This was also reflected to some extent in the information released by
the IDF which we addressed in case study 1 (see paragraphs 192-195 above). A
similar concern is evident in the 2023 case involving the attack on an ambulance
convoy, discussed at paragraphs 262-264 in the context of case study 3.

We refer back to our discussion of MPCID investigations (see paragraphs 341-
346 above). The same considerations apply to work undertaken by the FFAM. If,
in a given case, the FFAM had not made efforts to collect material from civilians,
but had merely relied on the “debriefing” of IDF soldiers involved in an incident,
this would raise doubts about whether the process could constitute an adequate
“investigation” for article 17 purposes.

Where an FFAM assessment is the basis of a decision to close a case, an additional
question may arise, related to the requirement that the process in question must
be concerned criminal accountability.

We note, for example, that in the Irag/UK Situation, it appears to have been
material to the OTP’s assessment that the criteria used by IHAT/SPLI in its sifting
and screening processes were directed at the question of whether a criminal
prosecution was feasible.5'® Indeed the sole purpose of IHAT (later replaced by
SPLI) was “the identification and punishment of anyone responsible for

wrongdoing”.517

513 State Comptroller’s Report, p. 158.

514 [bid.

315 [bid., pp. 158-159.

516 OTP, Situation in Irag/UK Final Report, 9 December 2020, paras 305-312.
517 Ibid., para. 162.
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In contrast, it remains unclear to us whether the FFAM, as it exists today, is
similarly focused on criminal accountability. Certainly, this concern has been
expressed by bodies tasked with reviewing the FFAM’s work in the past.

In 2013, the Turkel Commission “discerned a number of difficulties” which arose
out of the conflation of operational debriefings and fact-finding for the purpose
of triaging criminal cases for investigations.”® It recommended that a “separate
mechanism” be established for the latter “fact-finding” process to review
allegations of criminal conduct.>"”

Despite this, the State Comptroller reported in 2017 that this recommendation
had not been implemented in processes responding to allegations of wrongdoing
during the 2014 “Operation Protective Edge”. Rather, the “operational
debriefings” process remained combined with the FFAM’s inquiries: a single
process was used to determine whether a criminal investigation was warranted
and to establish ‘lessons-learned” for future operations.’> As we have described
above (see paragraphs 147-156), although these debriefings involve the collection
of facts, it is difficult to discern the extent to which this is directed towards a
determination of criminality. The indication that the process is not in the nature
of a preliminary criminal investigation, but something else, is potentially
heightened by the fact that material collected in the process can never be used in
a trial (see paragraph 146 above). This is a clear deviation from one of the usual
core functions of a criminal investigation which could arguably be relevant.

As indicated above, the ICC has already made clear that a national process
established merely for gathering evidence, and without “a view to conducting
criminal prosecutions” would not render an ICC case inadmissible.’” What is
less clear is how the Court might address a process which is of a mixed nature:
with both “lessons-learned” aspects and at least the possibility of leading to a
criminal investigation. Given the case-specific nature of the assessment, we
expect that the Court would place significant importance on the steps taken by
the FFAM and whether they appeared focused on establishing operational
“lessons-learned”, or on assessing whether a criminal investigation is warranted.

A final potential area of concern relates to the timeframes within which the
FFAM handles a case. In his report on Operation Protective Edge, the State
Comptroller reported that FFAM assessments frequently overran the established

518 Turkel Commission, Second Report, p. 382.

519 Ibid., pp. 382-383.

520 State Comptroller’s Report, p. 136.
521 Burundi Decision, para. 152.
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374.

timeframes (three weeks for an interim draft report® with an possible additional
30 days if ordered by the Chief of General Staff on review of the interim draft
report).5? These timeframes could be extended in “exceptional” circumstances,
but the State Comptroller reported that they were exceeded in 80% of cases.>?* In
some instances, cases have remained with the FFAM for years.5?

Whilst, in principle, investigators should take advantage of extended timeframes
where necessary, there is a concern that in some cases, assessments may simply
stall and be left unfinished. For example, in relation to case study 1, 50 incidents
remained under review by the FFAM more than four years after the events in
question. A delay of this length this might itself lead to a conclusion of
“inactivity” (see paragraphs 347-351 above).

We include (again) a caveat to our conclusions above: it is difficult for us to assess
the work of the FFAM either in general, or in relation to a hypothetical future
case, because of the scant information available about the working methods of
the FFAM,52¢ and its activities in any specific case. As we noted above, the FFAM
briefings are privileged.

Inquiries and similar processes

375.

376.

Our factual review in Section 4.2.3 above makes reference to the fact that Israel
has on occasion established inquiry mechanisms to address allegations of IDF
wrongdoing. These processes have included Government Inquiries and State
Inquiries, as well as investigations by the State Comptroller. This suggests the
question of whether these commission processes, or others of their kind, could
render an ICC case inadmissible if directed at the same person and conduct.

As set out above (see paragraph 278), a commission of inquiry can only attract
the application of article 17 if it is designed to lead to criminal prosecutions:
“national investigations that are not designed to result in criminal prosecutions
do not meet the admissibility requirements under article 17(1) of the Statute” .5
In the Burundi Situation, the Pre-Trial Chamber had regard to elements of (two
of) the national commissions in question that brought them within the
parameters of article 17(1)(a), namely that:

522 Comprising one week for appointment of a debriefing team, and two weeks for the team to conduct
its review.
523 State Comptroller’s Report, p. 160.

524 [bid., p. 161.
525 Ibid.
526 Yesh Din, The General Staff Whitewashing Mechanism: The Israeli law enforcement system and

breaches of international law and war crimes in Gaza, May 2024, p. 17.
527 Burundi Decision, para. 152.
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378.

(i) they were established by the Prosecutor General;

(ii) they consisted of police or members of the Public Prosecutor’s Office (who
were subordinate to the Prosecutor General);

(iii) they had certain judicial and investigative powers;

(iv) they were authorised to refer persons to the competent authorities for
prosecution; and

(v) arrests had been made or charges brought in connection with inquiries
conducted by those two commissions. 38

These factors together satisfied the Pre-Trial Chamber that, whilst not sitting
within the ordinary processes of Burundi’s criminal procedure law, the two
national commissions could be said to be conducting investigations that could
render potential cases inadmissible.>”

By contrast, the Chamber found that a third commission did not involve
investigative steps of relevance to complementarity. That commission
“expressed its desire to see the continuation of investigations to bring the
perpetrators to justice”, but did not specify what would be done. It “did not
appear to contemplate the possibility of further investigations into the possible
responsibility of the Burundian security forces or any of their superiors for the
crimes in question”.® The Pre-Trial Chamber noted the Commission’s failure to
consider (a) whether specific members or units were responsible, or (b) whether
any of their superiors should be called to account.>!

The Chamber noted that although the Commission had reached conclusions,
various steps had not been taken which should have, including;:

(i) Assessing the responsibility of specific members of the security forces or
their superiors;

(ii) Properly analysing the crime scene;

(iif) Conducting questioning to ascertain the circumstances in which persons
had died;

(iv) Seeking out further witnesses; and

528 [bid., para. 153.

529 Jpid., paras 153-156 and 166-168. Ultimately the Pre-Trial Chamber ruled that the work of these two
commissions did not render the investigation inadmissible, for other reasons.

5% Jbid., paras 158-165.

531 [bid., para. 163.
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(v) Forensic analysis to determine the circumstances of death. 5

These factors make clear that although a body described as a “commission of
inquiry” can carry out “investigations” of a kind which render an ICC case
inadmissible, what is crucial is what the mandate and powers of the commission
are, and how these are exercised in practice.

When assessed in light of the approach in Burundi, we are doubtful that the
Israeli inquiry processes discussed in case study 1 would meet the requirements.
The objectives of the “Factual and Legal Aspects Report” were to provide
information on the 2014 Gaza conflict “so that others may reach an informed
understanding of the reasons of the Conflict and the actions of the parties
thereto” .5 The report considers the question of compliance with international
humanitarian law from an organisational perspective (that is, that of Hamas and
of the IDF) rather than individually. There is no suggestion that the Commission
intended to, or did, identify and refer individuals for prosecution.

The State Comptroller’s report makes clear that its investigation was focused on
institutional failings rather than individual responsibility.>** The closest that the
report comes to considering the role of individuals within these institutions is to
refer to “political and senior military echelons”.’> These Israeli inquiries
therefore appear to be of quite a different nature than the two commissions of

inquiry in Burundi which Pre-Trial Chamber III considered might engage article
17.

Some Israeli commentators have suggested that Israel could react to ICC
proceedings by establishing a specific commission of inquiry and doing so in
such a way as to meet the requirements of article 17.5% They note that a
commission of inquiry in Israel is usually “not explicitly designed to lead to
criminal proceedings” and therefore recommend that the mandate of an inquiry
would need to be specifically adapted to address this. We agree with this
assessment that in theory it would be possible to design a commission of inquiry
that satisfied the activity requirement, so long as it had sufficient investigative
powers, and was empowered to assess the role of individuals and refer them for
prosecution.

5% Jbid., paras 172-174.
533 2014 Factual and Legal Aspects Report, para. 26 (and Executive Summary, para. 2).

5% See, for example, State Comptroller’s Report, pp. 26-27.
5% State Comptroller’s Report, p. 10.

5% A. Cohen and Y. Shany, In Search of Complementarity: Israel’s Possible Responses to ICC Arrest
Warrants, Lawfare, 3 July 2024.

106


https://www.gov.il/BlobFolder/generalpage/operation-protective-edge-full-report/en/English_Terrorism_DOCS_2014GazaConflictFullReport.pdf
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://library.mevaker.gov.il/sites/DigitalLibrary/Pages/Reports/919-2.aspx
https://www.lawfaremedia.org/article/in-search-of-complementarity--israel-s-possible-responses-to-icc-arrest-warrants
https://www.lawfaremedia.org/article/in-search-of-complementarity--israel-s-possible-responses-to-icc-arrest-warrants

383. Nonetheless, these would be the minimum necessary requirements, and it is not

certain that the work of any inquiry established this way would constitute

sufficient “activity”.>” At least two other considerations would be relevant:

(i)

(if)

First, the investigation carried out by the commission of inquiry would
need, as a matter of practice (and not merely as a possibility, pursuant to
the commission’s mandate), to be actively implemented in a way that
demonstrated the taking of all appropriate investigative steps. The
commission’s actual activities would need to demonstrate that it was taking
“tangible, concrete and progressive investigative steps” regarding the
person and conduct in question.

Secondly, it is clear from the caselaw that what is required is that the
process is a pathway to eventual criminal responsibility, if sufficient
evidence is found to exist. In our view, this can only be the case if a future
criminal prosecution for the conduct in question is actually possible. In
other words, the considerations set out in Section 8.2.2 above remain
relevant. If the conduct in question cannot become the subject of a criminal
prosecution because it is not criminalised under domestic law, then this
problem cannot be circumvented by a commission of inquiry. In our view,
that is because such a commission cannot constitute the first step in a
criminal accountability process if subsequent steps are impossible.

384. Itis difficult to draw any wide-ranging conclusions about Israel’s State inquiries,

that might be taken into consideration as contextual factors. Any specific inquiry
will have its own rules and scope.

9. UNWILLINGNESS AND INABILITY

9.1

385.

General principles

As explained above, a complementarity assessment will only move to the second

stage — that concerning willingness and ability to genuinely carry out the

proceedings — where it is concluded that there is (or has been) relevant activity

at the national level .5 If, in a given case, the steps taken at the national level do

not amount to an “investigation”, or where those steps did not concern the same
person or the same conduct as the ICC case, the case will remain admissible
without any need to consider willingness and ability.

537 Of course, it would be necessary that the commission’s focus included the same person and the same
conduct as set out above.

538 Katanga Appeal Decision, para. 78; Gaddafi Appeal Decision, para. 213; Al-Senussi Appeal Decision,
para. 68.
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389.

The term “genuinely” relates to the words “to carry out” (in article 17(1)(a)) and
“to prosecute” (in article 17(1)(b)).>* At this second step, a case will be admissible
if the State is either unwilling or unable to genuinely carry out domestic
proceedings. It is not necessary to demonstrate both. We will consider each
concept — “unwillingness” and “inability” —in turn. However, we first take note
of some considerations that are relevant to both.

First, there is relatively little guidance available from the ICC as to how analysis
of unwillingness and inability should be conducted. That is because in most
complementarity challenges to date, the Court has found the case admissible
based on the first (“activity”) stage of the assessment alone.>* This has left ICC
judges with few occasions to interpret the second step of the complementarity
assessment. Accordingly, our analysis of this second step — unwillingness/
inability — depends significantly on the Appeals Chamber decision in Al-Senussi
(recently confirmed in Beina). However, the limited judicial involvement in this
area to date means that uncertainty remains in some areas.

Secondly, we recognise that some issues addressed in our analysis of willingness
and ability will appear duplicative of those discussed above in respect of activity.
There is a significant degree of overlap in the factors informing assessments of
these two steps. ICC Pre-Trial Chamber I explained that:

...the two limbs of the admissibility test, while distinct, are nonetheless
intimately and inextricably linked. Therefore, evidence put forward to
substantiate the assertion of ongoing proceedings covering the same case
that is before the Court may also be relevant to demonstrate their
genuineness. Indeed, evidence related, inter alia, to the appropriateness of the
investigative measures, the amount and type of resources allocated to the
investigation, as well as the scope of the investigative powers of the persons
in charge of the investigation are relevant for both limbs since such aspects,
which are significant to the question of whether there is no situation of
"inactivity" at the national level, are also relevant indicators of the State's
willingness and ability genuinely to carry out the concerned proceedings.5!

Thus, whilst the two steps of the complementarity assessment must be addressed
sequentially, some factual considerations may be relevant to both steps. If these
matters do not lead to a conclusion of “inactivity”, they may be considered again

5% OTP, Informal expert paper: The principle of complementarity in practice, 2003, para. 21.

540 To date, complementarity analysis by a Chamber has only proceeded to the second stage in two
instances: Al-Senussi (see Al-Senussi PTC Decision and Al-Senussi Appeal Decision) and Beina (see Beina
PTC Decision and Beina Appeal Decision). The OTP also applied the second stage in its Situation in

Iraq/UK Final Report.
541 Al-Senussi PTC Decision, para. 210, and see further at paras 161 and 211. See also Simone Gbagbo PTC

Decision, para. 30.
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391.

392.

393.

in the context of unwillingness or inability. As a matter of practice, matters that
could fall under the second step (unwillingness or inability) have often been used
by the Court to contribute to a conclusion of inactivity, leading to a dismissal of
complementarity challenges on the first step alone.

Thirdly, the burden of proof has emerged as a contentious and difficult issue at
this stage. In principle, the burden remains on the party challenging
admissibility (see above at Section 3.3.2). However, other factors complicate the
picture.

We recall the Appeals Chamber’s findings in Al-Senussi (addressed at
paragraphs 80-81 above) that a State claiming inadmissibility must prove both
limbs of the test, but that an opposing party must also substantiate any factual
allegations made.>*? This approach was applied again in Beina, with the Appeals
Chamber finding that the Pre-Trial Chamber did not err in rejecting arguments
about independence and impartiality because the defence had “failled] to
substantiate” them.>** What remains difficult to determine — particularly as the
evidence submitted by parties in these proceedings largely remains inaccessible
—is the extent of the substantiation required.

A further complication arises where impartiality is in dispute. The Appeals
Chamber has ruled that there is a “high threshold” for a finding of unwillingness
or inability,>** and that national judges are to be presumed impartial:

In respect of impartiality, the personal or subjective impartiality of a judge is
presumed unless the contrary is shown; yet consideration also needs to be
given as to whether objective reasonable doubts as to impartiality arise.>5

This seems to imply that where a party alleges impartiality as a means of arguing
for admissibility, that party must provide sufficient evidence to rebut an
operative presumption. The Court is yet to explain how this can be reconciled
with the burden of proof falling on the party who challenges admissibility.

In our view, these various factors have made the burden of proof less clear in its
application at the second stage of complementarity proceedings. Certainly, a
party arguing there is unwillingness or inability in a case should be prepared to
provide evidence to support its assertions. In practice, for a party arguing in
tavour of ICC admissibility, this means that the second step of the

32 Al-Senussi Appeal Decision, para. 167. See also Ruto Appeal Decision, para. 62; Muthaura Appeal

Decision, para. 61.

54 Beina PTC Decision, para. 69; Beina Appeal Decision, para. 73.

544 Al-Senussi Appeal Decision, para. 191.
545 [bid., para. 250.
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complementarity assessment may prove more onerous and challenging than the
tirst.

394. Fourthly, an assessment of unwillingness or inability relates to the specific
domestic proceedings in question: is the State unwilling or unable to carry out
this specific investigation or prosecution?>*® Nonetheless, the Court may be
assisted in making its determination by reviewing contextual information about
systemic issues which sufficiently supports inferences about unwillingness or
inability in the particular case. Those contextual factors could include
information about the independence and impartiality of a State’s courts, as well
as patterns of results from domestic investigations in comparable cases. That
view is supported by the Court’s early jurisprudence concerning
complementarity, and by rule 51 of the Rules of Procedure and Evidence, which
states:

In considering the matters referred to in article 17, paragraph 2, and in the
context of the circumstances of the case, the Court may consider, inter alia,
information that the State referred to in article 17, paragraph 1, may choose
to bring to the attention of the Court showing that its courts meet
internationally recognized norms and standards for the independent and
impartial prosecution of similar conduct, or that the State has confirmed in
writing to the Prosecutor that the case is being investigated or prosecuted.

395. This was confirmed by the Appeals Chamber in Al-Senussi:

The Appeals Chamber specifically disagrees with the submission of the
Defence that none of the material relied upon in the Impugned Decision had
anything to do with Mr Al-Senussi's case. Information provided by Libya
about the independence and impartiality of its courts in general is clearly
relevant to the determination to be carried out under article 17 (2) (c) of the
Statute - as the wording of rule 51 of the Rules of Procedure and Evidence
itself demonstrates (enabling a State to provide information to the Court
showing that "its courts meet internationally recognized norms and
standards for the independent and impartial prosecution of similar
conduct”).57

396. The Appeals Chamber considered that information about other national
proceedings which concerned suspects in a similar category to Mr Al-Senussi
(“other senior members of the former regime”) were “clearly relevant factors” .54
The Appeals Chamber considered it “not unreasonable to assume that if [these
other] proceedings can be conducted independently and impartially, the same is

546 See, for example, Al-Senussi PTC Decision, para. 261.
547 Al-Senussi Appeal Decision, para. 257.
548 Jbid., para. 258.

110


https://www.legal-tools.org/doc/af6104/
https://www.legal-tools.org/doc/ef20c7/

397.

398.

399.

true for the proceedings in relation to Mr Al-Senussi”.>* In a context where it
was suggested that the current regime was intent on convicting senior members
of the former regime, the Appeals Chamber considered that evidence of such
persons being acquitted of serious charges was relevant to demonstrating the
independence and impartiality of the Libyan courts in cases similar to Mr Al-
Senussi’s.>*

In the light of this conclusion, we consider that it may equally be relevant to refer
to contextual information which suggests that a State is unwilling or unable to
investigate or prosecute cases of the kind in question. This may be a particularly
relevant question in an argument about whether Israel’s legal system is willing
or able to conduct a genuine investigation and prosecution concerning alleged
crimes against Palestinians by the IDF and/or senior political leaders. We refer
to some such material in our analysis below, but first take note of two instances
of relevant complementarity proceedings that have been arisen since Al-Senussi.

First, in the Venezuela 1 Situation, Pre-Trial Chamber [ described as
“inappropriate” the Prosecution’s submissions that judges and prosecutors in
Venezuela lacked independence and impartiality as a rule, stating that “it is not
for this Court to determine whether the judicial system in Venezuela is generally
affected by a lack of independence and impartiality.”>! However, this position
was not elaborated. The next paragraph of the decision states that the
Prosecution had not referred to circumstances which would enable a finding of
lack of independence and impartiality, suggesting that the Chamber was
concerned by a lack of evidence, rather than the Prosecution’s reference to the
context of the wider judicial system.>®> This aspect of the decision was not
addressed on appeal.>>

Secondly, in Beina, a defence admissibility challenge relied in part on arguments
about systemic failings in the Central African Republic’s justice system -
including submissions about influence exerted over the judiciary by the
executive branch, and about witnesses failing to attend trial for fear of reprisals.
Pre-Trial Chamber II dismissed these concerns as insufficiently linked to Mr
Beina’s case:

...the submissions advanced by Counsel for Mr Beina focus solely on the
CAR’s judicial system as a whole and fail to substantiate how the specific

549 [bid., para. 258.
5% Jbid., para. 259.
551 Venezuela PTC Decision, para. 128.

552 Jbid., para. 129.
553 Venezuela Appeal Decision.
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403.

proceedings against Mr Beina would be affected by the alleged lack of
independence and impartiality of the CAR'’s judicial system. Moreover, the
manner in which other criminal proceedings are conducted in the CAR is, in
itself, irrelevant for the purpose of establishing the first criterion under
Article 17(2)(c) of the Statute.5>

The Appeals Chamber agreed, ruling that its earlier conclusion in Al Senussi did
not comprise a “general statement” about the relevance of systemic
independence or impartiality, but rather permitted an assessment of these
matters where they are shown to be relevant to the case at hand.>* It found that
Mr Beina had not sufficiently substantiated the “potential consequences” in his
specific proceedings of the matters he had raised by connecting systemic failures
in the national legal system to his case.®® For example, in respect of a defence
argument that witness protection had been inadequate in comparable cases, the
Chamber observed:

The Appeals Chamber is not persuaded. It considers that such approach, in
the absence of any specific information about the prospective witnesses of
Mr Beina at his trial before the [Special Criminal Court], would have required
the Pre-Trial Chamber to engage in a general and improper assessment of the
domestic legal system of the [Central African Republic].55

The Appeals Chamber was unconvinced by defence arguments that the impact
on Mr Beina’s case should be determined by reference to other, comparable
cases.>®

Beina seems to leave in place the principle from Al Senussi that general
information about a State’s legal system can be considered in determining an
admissibility challenge. However, it highlights that such material may be treated
as irrelevant if it is not shown to have impact on the specific case at hand.

This may suggest cause for pessimism where arguments for admissibility are
based on historical patterns of impunity. However, we note that (as in Al Senussi)
the outcome in Beina also appears to have been influenced by the fact that the
systemic failings relied on by the defence were of the kind which might unfairly
militate towards a conviction, rather than away from it.5® This distinction is
discussed in more detail at paragraph 430 below. Additionally, without access
to the confidential material in that case it is impossible to gauge the degree of

5% Beina PTC Decision, para. 69, see also paras 63 and 68.
5% Beina Appeal Decision, para. 61.

5% [bid., paras 62, 67.
557 Ibid., para. 64.
5% Jbid., para. 64.
5% Jbid., paras 53-56.
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9.2

405.

406.

407.

similarity between Mr Beina’s case and those relied on as comparable, and how
effectively (or not) the defence was able to tie systemic challenges to the domestic
case against Mr Beina.

Accordingly, we maintain the view that, in principle, the Court may determine
unwillingness or inability in part by reference to evidence of systemic factors
pertaining to a State’s legal system, or of patterns revealed by comparable cases.
However, it cannot simply be assumed that systemic failings will demonstrate
the probability of failings in the case at hand. That connection must be
demonstrated in the material before the Court. It remains somewhat unclear how
this is applied in practice: that is, what kind of connection will suffice and how
it is to be demonstrated (while also respecting the principle that the burden rests
with the State or person who is arguing that national institutions are effective).
Until these matters are clarified, we believe that a cautious approach is

warranted.
The law on unwillingness

The first scenario in which a case remains admissible despite domestic
proceedings is where the State is shown to be unwilling to genuinely carry out
those proceedings.

The ICC has held that the purpose of this concept is to ensure that the principle
of complementarity “is not abused”,>®° The Court continued:

The concept of being “unwilling” genuinely to investigate or prosecute is ...
primarily concerned with a situation in which proceedings are conducted in
a manner which would lead to a suspect evading justice as a result of a State
not being willing genuinely to investigate or prosecute.56!

The concept of “unwillingness” is elaborated in Article 17(2). It sets out three
scenarios in which a State will be considered unwilling to genuinely carry out an
investigation or prosecution:

(i) Theinvestigation or prosecution had the purpose of “shielding” the person
from criminal responsibility for the crimes in question;

(ii) There has been an “unjustified delay” in the proceedings which is
inconsistent with an intent to bring the person to justice; and/or

(iif) The proceedings are not independent or impartial, and are conducted in a
in a manner inconsistent with an intent to bring the person to justice.>?

560 Al-Senussi Appeal Decision, para. 217.

51 Jbid., para. 218.
562 Rome Statute, art. 17(2).
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408.

409.

410.

411.

Caselaw from the ICC appears to confirm that this list is exhaustive: it is only
where at least one of these circumstances exists that a State will be considered
“unwilling” to genuinely prosecute.>® The OTP has explained its understanding
of the principle as follows:

... the relevant test is not whether the Prosecutor, or a Chamber of this Court,
would have come to a different conclusion than the competent national
jurisdiction, or proceeded differently, but whether the facts, in the
circumstances, demonstrate an intent to shield persons from criminal
responsibility. And since the ‘proceedings’ referred to in article 17 occur in
the context of the domestic legal framework and domestic investigative and
prosecutorial practice of the State in question, the assessment must be made
against this domestic backdrop, rather than an abstract assessment of how
the ICC Prosecutor might have proceeded under the Rome Statute.56

It therefore appears that one of the factors listed in article 17(2) must apply. An
analysis of those factors reveals that the first requires shielding, whereas the
second and third both require that proceedings were conducted in a manner
inconsistent with an intent to bring the suspect to justice. Therefore, at a
minimum, what must be shown is “that the domestic proceedings were
conducted for the purpose of shielding the perpetrators from criminal
responsibility, or that they were inconsistent with an intent to bring the person
to justice” .7

It is apparent that there is overlap between the three factors. Commentary about
the drafting of article 17(2) suggests that “shielding” was viewed as the central
concept, but that it was thought necessary to include additional, if somewhat
overlapping, criteria because an intention to shield is inherently difficult to
prove.>® Accordingly, more than one of the three factors may apply in a
particular case, and a given feature of the domestic proceedings may be used as
evidence of more than one of the factors.>”

One consequence of this overlap is that, in practice, shielding will rarely be the
determinative factor in a complementarity analysis. Demonstrating that there is
a (subjective) “purpose of shielding” will be difficult in the context of most cases.
Considering that it will often need to be inferred from the same objective factors

563 Al-Senussi PTC Decision, para. 235. See also Al-Senussi Appeal Decision, para. 216.

56+ OTP, Policy on Complementarity and Cooperation, April 2024, para. 161; see also OTP, Situation in
Irag/UK Final Report, 9 December 2020, para. 152.

565 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 152.

566 J. T. Holmes, “The Principle of Complementarity” in R.S. Lee (ed.) The International Criminal Court:
The Making of the Rome Statute, Transnational Publishers, 2001, pp. 50-51.

57 This is apparent from the approach of the Pre-Trial Chamber in Al-Senussi: Al-Senussi PTC Decision,
especially at para. 221.
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as would be used to demonstrate a lack of independence or impartiality, it may
be easier for those arguing for admissibility to rely on the latter factors, which
do not carry the same degree of subjectivity.

412. We also emphasize again that any assessment of the admissibility of a specific
case will need to be directed at willingness in that case. Patterns from the wider
legal system and broader failings in criminal justice mechanisms may be
relevant, but only to the extent that they are relevant to shielding or a lack of
intent to bring the person to justice in the case at hand (see above, at paragraphs
394-404). Accordingly, this is a difficult matter to address in the abstract. In this
Section, we identify a number of factors which might potentially be relevant in
such an assessment. Ultimately, the matters raised in a given case will depend
on the circumstances of that case.

Shielding

413. In its 2013 Policy Paper on Preliminary Examinations, the OTP set out a list of
factors which it considered might be relevant to shielding;:

Intent to shield a person from criminal responsibility may be assessed in light
of such indicators as, manifestly insufficient steps in the investigation or
prosecution; deviations from established practices and procedures; ignoring
evidence or giving it insufficient weight; intimidation of victims, witnesses
or judicial personnel; irreconcilability of findings with evidence tendered;
manifest inadequacies in charging and modes of liability in relation to the
gravity of the alleged conduct and the purported role of the accused;
mistaken judicial findings arising from mistaken identification, flawed
forensic examination, failures of disclosure, fabricated evidence,
manipulated or coerced statements, and/or undue admission or non-
admission of evidence; lack of resources allocated to the proceedings at hand
as compared with overall capacities; and refusal to provide information or to
cooperate with the ICC.568

414. Some additional factors were considered as relevant in the OTP’s detailed
analysis in the Iraq/UK situation. In that situation, the OTP had regard to reports
of:

...Intentional disregarding, falsification, and/or destruction of evidence as
well as the impeding or prevention of certain investigative inquiries and the
premature termination of cases.5

415. In the report, the OTP recognised that it “is unlikely to ever find a ‘smoking gun’

with respect to shielding”.>® There it instead referred to “the totality of factors”

568 OTP, Policy Paper on Preliminary Examinations, November 2013, para. 51.
569 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 372.
570 [bid., para. 486.

115


https://www.legal-tools.org/doc/acb906/
https://www.icc-cpi.int/sites/default/files/itemsDocuments/201209-otp-final-report-iraq-uk-eng.pdf

416.

417.

which might indicate “how shielding is entrenched within the military criminal
justice system”.5”! That approach appears appropriate in a situation-level
complementarity analysis, but will be difficult to apply convincingly within a
case, where it will be necessary to demonstrate not merely that shielding is
common or systemic, but that it is occurring in the specific case at hand. Systemic
factors may provide supporting evidence, for example to show that shielding is
tolerated and common, but are unlikely to demonstrate shielding on their own.

Rather, evidence of shielding should relate to the case in question. Importantly,
as noted above, this is not established simply because domestic actors have
reached a different result in the case from that which has been (or might be)
reached by the OTP or ICC judges.””? Indeed, it is implicit in the notion of
complementarity that such differences in outcome are possible.

That said, the OTP has observed that there could be extreme cases in which a
decision by domestic authorities is so “manifestly inconsistent with the material
available” that it demonstrates an intent to shield.>”® In making this assessment:

...it is irrelevant whether the [OTP] disagrees with a particular approach
adopted by the national authorities or a particular decision taken. What
matters is whether this was so unreasonable or deficient in the circumstances
as to either constitute inaction, or to otherwise constitute unwillingness by
the domestic authorities to carry out relevant investigations or prosecutions
genuinely, in the sense of showing an intent to shield perpetrators from
criminal justice.57*

We believe that this kind of scenario would occur extremely rarely.
Demonstrating that an outcome is “manifestly inconsistent” with the material
available will be difficult where there is exculpatory evidence. And it is even
more so the case where an allegation relates to the military necessity or
proportionality of an attack which has caused civilian casualties or property
damage, as differing views frequently exist on culpability in such cases.

Unjustified delay

418.

Under article 17(2)(b), a delay in progressing domestic criminal proceedings can
itself suffice to demonstrate unwillingness, so long as the delay is “unjustified”

571 [bid., para. 486.
572 Ibid., para. 152.
578 OTP, Policy on Complementarity and Cooperation, April 2024, para. 162. See also OTP, Situation in

Irag/UK Final Report, 9 December 2020, para. 363. An argument of this kind was also advanced in the
Situation in Burundi, however the Court did not address it in its reasons: Burundi Decision, para. 150.
574 OTP, Policy on Complementarity and Cooperation, April 2024, para. 162.
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419.

420.

421.

422.

423.

and “in the circumstances, it is inconsistent with an intent to bring the person
concerned to justice.”%” .

The OTP has said, with reference to the Rome Statute’s drafting history, that
“unjustified” was intended to set a “more onerous and objective” standard than
“undue”, which is often used in human rights instruments.5”® The standard is
accordingly a high one.>””

In Al-Senussi, Pre-Trial Chamber I considered that “a period of less than 18
months between the commencement of the investigation in relation to Mr Al-
Senussi and the referral of the case against him to the Accusation Chamber” did
not constitute an unjustified delay.’”® In doing so, it took into account the
extremely broad temporal and geographical scope of the case, which the
Chamber considered to be “understandably challenging”.>”” The Chamber also
noted that the period in time was not without investigative activity: “Libya has
continued progressively to conduct its investigation, as demonstrated by the
dates of witness interviews” .3 Evidently, it is not only the objective pace of
proceedings, but also the activity of the State and the challenges faced by it, that
reflects whether a delay demonstrates unwillingness.

Similarly, in its Irag/UK Report, the OTP concluded that the UK’s IHAT/SPLI
processes had not caused unjustified delay (although earlier conduct of the UK
appeared to have done®!). While there were complaints about the significant
duration of the processes, the OTP took into account the challenges involved in
the work, particularly because they were “historical, and not contemporaneous,

investigations.”>%

Accordingly, it seems likely that an assessment of delay will need to account for
the specific circumstances in which the legal proceedings occur, including any
challenges which explain a delay, such that the delay does not necessarily
indicate an unwillingness to bring the suspect to justice.

In practice, it is difficult to imagine a case in which unwillingness is established
by a simple egregious, unexplained delay alone. That is because in such a case

575 Rome Statute, article 17(2)(b).

576 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 414.

577 See also W. Schabas and M. El Zeidy, Article 17: Issues of Admissibility in K. Ambos (ed.), Rome
Statute of the International Criminal Court: Article by Article Commentary, Beck/Hart, 2021, pp. 997-1001,
mn. 79-81; and see in particular pp. 999-1000, mn. 79.

578 Al-Senussi PTC Decision, para. 229.

579 Ibid., para. 228.
580 Jbid., para. 227.
581 OTP, Situation in Irag/UK Final Report, 9 December 2020, paras 426-427.
582 Jbid., para. 432.
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the judges are likely to resolve the case on the first limb — by concluding that the
“activity” requirement is not made out — without progressing to the question of
unwillingness. As discussed above (see paragraph 344), that is what occurred in
Simone Gbagbo, where delays in the domestic investigation contributed to the
Chamber’s conclusion that the State was not taking “concrete and progressive
investigative steps” in its investigation.®® However, it may be the case that
delays which are insufficient alone to render a case inadmissible at the first stage
might, when considered together with other factors, demonstrate unwillingness.

We also note that delays may also be relevant (together with other factors) as
evidence of shielding or be presented as an indicator that a domestic process
lacks independence or impartiality.

Lack of independence or impartiality

425.

426.

In the context of an unwillingness assessment, independence or impartiality
concerns the proceedings as a whole: not only courts, but also investigators and
prosecutors must be independent. As with delay, a finding of independence or
impartiality is insufficient by itself, since it must be linked to a determination
that the proceedings were conducted in a manner which, in the circumstances,
is inconsistent with an intent to bring suspect to justice.

The ICC Appeals Chamber has held that the basic definitions of “lack of
independence and impartiality” used by human rights courts, are relevant to
assessing the independence and impartiality of national courts under article
17(2)(c).5®* It explained these concepts in the following terms:

In general terms, independence incorporates the notion of a court being
independent of the executive and the legislature, as well as of the parties to
the proceedings. In respect of impartiality, the personal or subjective
impartiality of a judge is presumed unless the contrary is shown; yet
consideration also needs to be given as to whether objective reasonable
doubts as to impartiality arise.3s5

427. Moreover, as explained by the OTP, “independence” also concerns the

relationship between judicial actors and potential suspects:

...beyond being independent of the executive and legislative branches of
government, it has generally been regarded as necessary for the persons
responsible for and carrying out the investigation to be independent from
those implicated in the events. This means not only a lack of hierarchical or
institutional connection but also a practical independence. This does not

583 Simone Gbagbo PTC Decision, para. 36. See also Muthaura Appeal Decision, paras 1 and 40.

584 Al-Senussi Appeal Decision, para. 250.

585 Ibid.

118


https://www.legal-tools.org/doc/ef697a/
https://www.legal-tools.org/doc/c21f06/
https://www.legal-tools.org/doc/ef20c7/

require that the persons and bodies responsible for the investigation enjoy
absolute independence, but rather that they are sufficiently independent of
the persons and structures whose responsibility is likely to be engaged. The
adequacy of the degree of independence must be assessed in the light of all
the circumstances, which are necessarily specific to each case.>6

428. In its policy paper on preliminary examinations, the OTP observed that
independence could be assessed by factors such as:

...the alleged involvement of the State apparatus, including those
department[s] responsible for law and order, in the commission of the
alleged crimes; the constitutional role and powers vested in the different
institutions of the criminal justice system; the extent to which appointment
and dismissal of investigators, prosecutors and judges affect due process in
the case; the application of a regime of immunity and jurisdictional privileges
for alleged perpetrators belonging to governmental institutions; political
interference in the investigation, prosecution or trial; recourse to extra-
judicial bodies; and corruption of investigators, prosecutors and judges.5s”

429. Regarding impartiality, the OTP considered relevant factors to include:

...connections between the suspected perpetrators and competent
authorities responsible for investigation, prosecution or adjudication of the
crimes as well as public statements, awards, sanctions, promotions or
demotions, deployments, dismissals or reprisals in relation to investigative,
prosecutorial or judicial personnel concerned.>s8

430. While it is perhaps not directly relevant, we note for completeness that in some
cases a question has arisen regarding the impact on complementarity where
proceedings are affected by a lack of independence or impartiality which
militates towards a conviction (rather than towards an acquittal or non-
prosecution). In Al-Senussi and again in Beina, alleged violations of defence fair
trial rights were invoked as the bases for challenges to admissibility. ¥ The
Appeals Chamber ruled that such factors are not relevant per se, except perhaps
in particularly egregious cases.>"

9.3 Application: unwillingness in Israel

431. If a complementarity challenge occurs in the Palestine Situation and Israel (or the
suspect) is able to demonstrate that “activity” has occurred domestically, a

586 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 438.

587 OTP, Policy Paper on Preliminary Examinations, November 2013, para. 53.

588 Jbid., para. 54.

589 Al-Senussi Appeal Decision, paras 2-3, 230-231; Beina PTC Decision, para. 69, and see also paras 63
and 68; Beina Appeal Decision, paras 53-57.

30 Al-Senussi Appeal Decision, paras 2-3, 230-231; Beina Appeal Decision, paras 53-57.
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432.

number of issues may arise for consideration at the second limb, and especially

in connection with unwillingness.

What is clear from the legal framework set out above is that a generalised critique
of a legal system as lacking independence or impartiality will not suffice in the
context of a case: it is necessary to attach concerns about unwillingness to specific
concerns with Israel’s investigation. On this point, we have had regard to
structural assessments of Israel’s mechanisms for investigating and prosecuting
international crimes, which consider the principle of complementarity at an
institutional level and make general conclusions including, inter alia, that Israel’s
investigation and prosecution mechanisms are weakened by a “persistent lack
of independence, impartiality, and transparency” and “consistent shielding”,>*
and that “the State of Israel is unwilling or unable to properly investigate
allegations of war crimes” > These commentaries are not strictly relevant to the
problem that we are addressing in this opinion.

9.3.1 Shielding

433.

Claims of shielding will necessarily be very difficult to substantiate. Article
17(2)(a) requires demonstrating a particular “purpose”, namely, to shield the
person concerned from criminal responsibility. There are various ways in which
such a purpose may be established.

Direct evidence of shielding - explicit statements of purpose

434.

435.

In rare instances it might be that explicit statements provide unambiguous
evidence of shielding.

However, we caution that statements made by political leaders about an ICC
case will rarely be relevant to this question. A number of hostile statements have
been made by Israeli political leaders regarding the ICC proceedings against
Netanyahu and Gallant.> But as with independence and impartiality (see below
at Section 9.3.3), a question will arise as to whether the person who made the
statements has a relevant role in the justice process. We believe that explicit
statements will ordinarily constitute direct evidence of shielding when made by
a person who is in a position to carry out such shielding.

%1 ECCHR, The Pretense of Justice: Israel’s unwillingness to genuinely investigate and prosecute

allegations of international crimes committed against Palestinians, September 2025, p. 27.
592 Yesh Din, The General Staff Whitewashing Mechanism: The Israeli law enforcement system and
breaches of international law and war crimes in Gaza, May 2024, p. 21.

53 See, for example, S. Sokol, Knesset speaker says ICC warrants against Netanyahu, Gallant ‘assault
on justice, truth, and the universal right of self-defense’, The Times of Israel, 21 November 2024; Prime

Minister’s Office, Statement, 21 November 2024.
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437.

In Israel, this could be the MAG or Attorney General, or a judge seized with a
case. Where the consent of the Attorney General is required for an investigation
(as is the case for political leaders — see above at paragraph 133) shielding might
be demonstrated where this is explicitly refused for a reason associated with
protection of the relevant person from criminal liability (although in such a case
it is very likely that a complementarity assessment would find that there was
“inactivity”, making an assessment of willingness unnecessary). However, we
note that in practice it is more common that the possibility of an investigation is
simply not discussed at all — as has occurred in the Netanyahu and Gallant cases.

Statements from the Knesset or Government would usually not be directly
relevant. However, if a “procedural” immunity is conferred upon the request of
a Knesset member, we consider it could be evidence of shielding depending on
its justification (see above at paragraph 136).

Inferences of shielding

438.

439.

440.

We noted above that shielding might be inferred from a manifestly unreasonable
outcome.

In this opinion, we are limited in our ability to identify such cases. Assessing
whether an outcome in a given case is “manifestly inconsistent with the material
available” necessarily requires having access to that material. Without access to
the case files, it is impossible to determine whether an outcome is so manifestly
unreasonable as to demonstrate shielding. Accordingly, we are not able to give
a clear example of such a case. Instead, we consider the types of arguments that
might be deployed in a specific case, to prove that Israeli investigations and/or
prosecutions were conducted to shield perpetrators from liability.

A manifestly unreasonable outcome might arise in several ways. For example, it
could be that proceedings were terminated at an early stage, without indictment
or a trial, despite strong evidence of the commission of a crime. We have
identified a number of cases in the case studies above where this phenomenon
appears to have occurred in Israel. One such case is that concerning the Bakr
boys, discussed above .>* Likewise, we note the apparent lack of any prosecution
arising out of some allegations from the 2023-2025 Gaza conflict, such as the
examples set out above at paragraphs 261-263 concerning the use of human
shields and the 23 March 2025 ambulance convoy attack. However, without
access to the relevant case files we cannot make any determination about

594 See above, paragraphs 200, 203, 212, 213 and 342.
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442,

443.

whether the failure to prosecute in these cases is manifestly at odds with the
material available.

Even where a prosecution and trial do occur, other factors could permit an
inference of shielding in a given case. That would most evidently occur where a
case is charged using an inappropriately trivial offence (in comparison to the
gravity of the conduct); or where a sentence handed down is excessively low.
Again, the question would be whether the offence used, or sentence imposed, is
manifestly at odds with the gravity of the offence as alleged or as found by the
court. The mere use of a less serious offence or imposition of a lower sentence
than would occur at the ICC is not sufficient alone. The discrepancy must be
significant enough that it is possible to infer that it was done for the purpose of
shielding.

We note that in some cases, the Israeli military justice system has made use of
inappropriate offences, or given very low sentences, which do not appear to
reflect the gravity of the crime committed. For example, we have addressed
above the killing of Othman Hillis, which led to a non-custodial sentence and a
demotion (see paragraph 327). While this is clearly an inappropriately low
sentence, we nonetheless would be cautious about concluding that it is indicative
of shielding. It is possible that this outcome did not so much reflect a deliberate
attempt to protect this particular soldier from punishment, as it did a systemic
tendency in the system to minimise the gravity of crimes against Palestinian
civilians. If that is the case, the issue may be more correctly categorised as a
question of lack of impartiality, under article 17(2)(c).

Indeed, where objective factors in a case might be said to imply shielding, the
same factors will likely be relevant to arguing a lack of independence or
impartiality (or, where relevant, delay). As shielding will always be more
difficulty to prove in light of the requirement of “purpose”, we consider that it
is an avenue less likely to be applied in the Palestine Situation. We therefore
address some of the potentially common factors in more detail below, in the
context of delays and independence and impartiality.

Allegations of interference with the ICC

444,

In 2024, media outlets published allegations that during a nine-year period,
Israel systemically surveilled the OTP and persons sharing information with it,
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446.

447.

448.

449.

450.

and sought to intimidate the former Prosecutor. Israel has denied the
allegations.>*

Some have argued that these operations were intended to influence
complementary determinations at the preliminary examination stage so as to
prevent an ICC investigation

We are not in a position to assess the veracity of allegations of Israeli intelligence
operations against the ICC, much less their motivations. We note only that if
substantiated, the allegations might be relevant to shielding, insofar as they
demonstrated an intent to coerce and/or deceive ICC officials for the purpose of
preventing proceedings against Israelis.

The allegations have some parallels with reports that the UK attempted to “cover
up” crimes in Iraq. The OTP considered that:

The allegations of intentional disregarding, falsification, and/or destruction
of evidence, as well as the impeding or prevention of certain investigative
inquiries and the premature termination of cases, are of direct relevance to the
Office’s genuineness assessment. Verification of these allegations could have
established a basis to seek the opening of an investigation by the ICC, since the
relevant domestic proceedings would have been demonstrably vitiated by an
unwillingness of the State concerned to carry them out genuinely.5%

In that situation, the OTP found some evidence supporting the allegations,>” but
considered that it was insufficient to substantiate them in court. The OTP’s
analysis, however, is unequivocal that, if provable, such efforts would amount
to shielding and thus “unwillingness”.

Although the allegations are of a slightly different nature, we believe that the
same approach could apply if the allegations regarding Israeli intelligence
operations were substantiated, and to the extent that they demonstrated an
intention to subvert the Court’s work.

However, a more fundamental question would remain, as to how this
interference could demonstrate shielding in a particular case. Showing that Israel
had sought to block ICC investigations as a whole in the past would not
necessarily indicate a present intention to shield a specific identified suspectin a
particular case. It may be that, with access to more information, an intention to

5 See H. Davies, B. McKernan, Y. Abraham and M. Rapoport, Spying, hacking and intimidation:
Israel’s nine-year ‘war’ on the ICC exposed, The Guardian, 28 May 2024; Y. Abraham and M. Rapoport,

Surveillance and interference: Israel’s covert war on the ICC exposed, +972 Magazine, 28 May 2024.

36 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 407 [emphasis added].
57 [bid., para. 408.
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shield specific individuals could be demonstrated, however we do not have facts
before us to assess that further.

9.3.2 Unjustified delay

451.

452.

453.

454.

455.

We described above concerns about the timeframes within which Israel’s justice
institutions determine cases, and the many other cases in which it seems that
investigations have not been initiated at all.

This raises the possibility that delay may become a factor in a complementarity
challenge in the Palestine Situation. However, we emphasize again that to
demonstrate unwillingness in a case, showing a generalised pattern of delay
across the justice system will be insufficient. It will be necessary to show that in
the case at hand there has been a delay, and also that the delay is unjustified and
in the circumstances is inconsistent with an intent to bring the person concerned
to justice.

In theory, we can conceive of at least two kinds of unjustified delays: a delay in
initiating proceedings; or a delay in progressing them.

From case studies 1 and 2, we can observe examples of the former. The events
concerned occurred more than 10 years and 6 years ago respectively. In both
cases Israeli authorities have to date shown no public indication of investigating
or prosecuting any senior decision-makers from the military or government. A
number of cases were investigated in the years after those events, as discussed
above in relation to case studies 1 and 2, however all appear to have concerned
low-level, direct suspects, rather than the kinds of individuals and crimes likely
to be the subject of an ICC case. While this could, in principle, be relevant to
unwillingness, it would also be relevant to, and indeed likely determinative of,
inactivity (as discussed above at Section 8.2). These kinds of delays are therefore
unlikely to reach the second stage of a complementarity analysis. A more
complex issue would arise if, after years of delay, proceedings were commenced.
In Iraq/UK, the OTP considered that so long as the new proceedings progressed
at an appropriate pace, this would not constitute delay inconsistent with a
(current) intent to bring suspects to justice.’® However, this question has yet to
come before an ICC Chamber.

The second kind of unjustified delay — more likely to be considered as a question
of unwillingness — is where an investigation has begun and progressed
sufficiently to constitute “activity”, but is then stalled. It is possible that examples
of this kind of delay exist from among those mentioned in case studies 1 and 2.

8 Jbid., para. 415.
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We have noted above that a number of cases were reported by the MAG to have
been under FFAM assessment or investigation, but their outcomes were never
announced. Cases such as these, if stalled rather than closed, exemplify the
scenario which article 17(2)(b) seems intended to address.

We note that many allegations concerning the 2023-2025 Gaza hostilities have
not been made the subject of an indictment (see case study 3, in Section 7 above).
Without knowing whether investigations have been commenced or not, it is
difficult to identify whether this constitutes inactivity or delay, although there
are some reasons to expect that a large number of investigations must have been
opened.”” Regarding what constitutes a ‘delay’ in this context, we note
indications from the IDF that complex investigations can be expected to take 12
months to complete.®® In that context, it seems unlikely that the delays to date
reach the level of unjustified delay sufficient to be considered ”“inconsistent with
an intent to bring the person concerned to justice”, (although it will turn on the
parameters of a specific case). As per Pre-Trial Chamber I's decision in Al-
Senussi,® the Court will assess the particular challenges that Israeli institutions
tace — such as the impact of ongoing hostilities (while they lasted) and the scale
and complexity of the matter requiring investigation — to determine whether a
delay necessarily indicates an unwillingness to bring a suspect to justice. Again,
however, it may often be more straightforward for arguments to be brought
under the inactivity limb (at least in those cases where investigations have not
progressed at all, or minimally).

9.3.3 Lack of independence or impartiality

457. Finally, we turn to the “unwillingness” factor which we consider most likely to

458.

feature in complementarity arguments in the Palestine Situation, namely, a lack
of independence or impartiality.

Again, we highlight that in a case before the ICC, analysis of unwillingness will
require assessing whether the specific domestic proceeding in question is
affected by a lack of independence or impartiality. However, it may nonetheless
by relevant to show that justice-sector institutions are systemically lacking in

39 See the 2024 public statement by the IDF, set out above at paragraph 247. We also note the IDF’s
statement that an MPCID investigation is opened in every case of a detainee’s death: Military Advocate
General’s Corps, Addressing Alleged Misconduct in the Context of the War in Gaza, 24 February 2024
(updated on 3 August 2024).

600 See M. Binskin, Special Adviser to the Australian Department of Foreign Affairs and Trade, Special
Adviser public report on the government of Israel’s response to the IDF attack on World Central

Kitchen aid workers in Gaza on Monday 1 April 2024, 2 August 2024, p. 8 (discussed at paragraph 347

above, including fn. 501).
601 Al-Senussi PTC Decision, para. 228.
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459.

independence or impartiality, or are affected by such problems in a relevant

category of cases, so long as this systemic problem can be linked to the case at
hand.6%

In this Section we will consider several factors which we consider could arise in
the Palestine Situation as bases for contesting the independence or impartiality of
domestic proceedings in a given case.

Explicit statements indicating a lack of independence or impartiality

460.

As with shielding (see above at paragraphs 433-450), it is theoretically possible
that there might be direct and explicit evidence that a case is not being handled
independently and impartially at the national level. Again, we note that some
political figures in Israel have made statements critical of the Netanyahu and
Gallant warrants.®® However, to be relevant to unwillingness, statements would
usually need to have been made by persons tasked with handling or overseeing
a domestic case in the criminal justice system: it is these officials whose
independence and impartiality are relevant. In Al-Senussi, Pre-Trial Chamber I
had regard to statements capable of violating a suspect’s presumption of
innocence, but found that these would only be relevant if made by members of
judicial bodies dealing with a case.®® We consider that an exception to this
approach could arise if statements by powerful political or military leaders
would be likely to cause intimidation or otherwise undermine judicial or
prosecutorial independence in a given case. However, we have not seen
examples in the Israeli context that would rise to the threshold required for such
an argument to be made convincingly.

Structural factors which may indicate a lack of independence

461.

462.

A second category of material which might indicate a lack of independence or
impartiality concerns the institutional mechanisms responsible for investigating
and prosecuting offences. Several such factors appear to be potentially relevant
to institutions of Israel’s military justice system, including the MAG, the
Attorney General and the FFAM.

First, a fundamental concern arises regarding the officials responsible for
initiating and overseeing prosecutions. Within the ordinary criminal justice

602 Although see above at paras 398-400 on the possible impact of decisions in two prior ICC
proceedings: Venezuela Appeal Decision; and Beina PTC Decision (para. 69, and see also paras 63 and
68); Beina Appeal Decision, paras 55-68.

603 See, for example, S. Sokol, Knesset speaker says ICC warrants against Netanyahu, Gallant ‘assault
on justice, truth, and the universal right of self-defense’, The Times of Israel, 21 November 2024; Prime

Minister’s Office, Statement, 21 November 2024.
604 Al-Senussi PTC Decision, para. 241.
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464.

465.

system, this is the Attorney General. Within the military justice system this is the
MAG (under oversight of the Attorney General). Both of these offices are
technically independent from the executive. Indeed, recent attempts to force out
the Attorney General indicate that there is no generalised control over her by the

Israeli Government.®%

However, a problem of independence arises because of the “dual role” of these
offices: they advise the government on the lawfulness of its proposed actions and
policies; and decide on cases for prosecution. For example, the MAG advises on
the legality of particular military operations and of protocols and rules of
engagement applied with them. The MAG is also responsible for prosecuting
military personnel, including for suspected war crimes. Critics of this system
point out that the MAG is unlikely to order an investigation into actions
undertaken pursuant to MAG advice.®%

Moreover, if it is true (as has been reported) that the MAG often advises on high-
level military decisions, the MAG will already have a pre-formed view as to their
lawfulness. It would be unsurprising for persons responsible for investigating
potential violations of IHL to choose not to revisit policies and decisions that
they have already decided are lawful, as would likely be required in any
investigation of senior military leaders. Even if the process for fact-finding or
investigation is initiated (and we note that the second stage of the
complementarity assessment would only be reached where that was the case),
the MAG retains control over whether and how to prosecute that case, including
over whether charges will be brought; which conduct will be covered by the
charges; which offences will be charged; whether a plea bargain will be accepted;
and what sentence will be sought.

This seems likely to be a significant factor in the pattern we have observed above,
whereby military investigations tend to focus on the violation of IDF policies,
orders and rules of engagement, but almost never consider whether such
policies, orders and rules of engagement may themselves be part of an
international crime. Even in the single case we have seen where there was an
inquiry into an underlying order — the so-called “Hannibal Directive” — the
inquiry appears to have been principally concerned with de facto compliance, and
the clarity of the order, rather than its lawfulness (see paragraph 217 above).

605 D, Karni and I. Kottasova, Israel’s government votes to dismiss country’s attorney general, CNN, 4
August 2025.

606 See, for example, ECCHR, The Pretense of Justice: Israel’s unwillingness to genuinely investigate
and prosecute allegations of international crimes committed against Palestinians, September 2025, pp.

27-28; Yesh Din, The General Staff Whitewashing Mechanism: The Israeli law enforcement system and
breaches of international law and war crimes in Gaza, May 2024, pp. 20-21.
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Because of the ICC’s tendency to focus on senior suspects and larger-scale
criminality, it is precisely those crimes which occur as a result of State policy,
rather than in violation of it, that the ICC is likely to pursue. The fact that Israel’s
legal framework involves a built-in barrier to prosecutions of this kind may be
relevant in a complementarity assessment.

Ultimately, it will be necessary to assess how this factor plays out in a given case.
It is possible that this obstacle could be overcome in a given case — for example
where the MAG involved in advising on policy has since been replaced.

Secondly, slightly different questions of independence may arise regarding the
FFAM.

As set out above, the State Comptroller has raised concerns about the fact that
(at least as at 2018) the FFAM reported to the IDF Chief of General Staff, rather
than to the MAG (see paragraph 144 above). It remains unclear to us what level
of de facto control is exercised by the Chief of General Staff over the FFAM’'s
operations, and this would ultimately need to be assessed in the specific case at
hand. If it appeared that the substantive decisions about the FFAM’s methods or
focus had been determined by the Chief of General Staff, as opposed to the MAG,
this may raise a question about the independence of the process both from the
executive and from persons potentially the subject of an investigation. We
recognise that the role of the FFAM does not extend to deciding on the opening
of a criminal investigation, or even to making a recommendation on that
question. Despite this, concerns about independence remain. That is because it
appears that the FFAM team on a given case may have the ability to fatally
undermine a case through the material that is collected (and omitted) at that
stage.

Thirdly, and also regarding the FFAM, there do not appear to be safeguards in
place to ensure that officials undertaking a fact-finding assessment are
sufficiently independent from the military operations in question.

In his report on the 2014 Gaza hostilities, the State Comptroller revealed that a
number of FFAM members had fought in Operation Protective Edge (though not
in the specific events that were assigned to examine).®” The Comptroller
commented:

607 State Comptroller’s Report, pp. 148-149.
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... the inclusion of those involved in the fighting in Operation "Protective
Edge" as part of the FFA teams could have significantly impaired the
objectivity of the factual assessment.5

It is possible that, as a result of the State Comptroller’s report (issued in March
2018), this problem has not recurred. The report indicates that the IDF had
agreed to address the problem.®® However, lack of transparency regarding the
FFAM’s operations means that it is impossible to verify from publicly available
information whether rules or procedures now address this issue; much less
whether any such principle is complied with in practice.

If an FFAM team in a given case included soldiers who had been involved in the
operation under scrutiny, we consider that this would raise a serious question of
independence. A similar problem which had afflicted the UK’s original
investigations in Iraq (preceding IHAT and SPLI) was addressed by the UK
courts:

...the immediate investigations were in each case conducted, as a matter of
policy, by the unit involved.... The investigations were therefore not
independent. Nor were they effective, for they essentially consisted only in a
comparatively superficial exercise, based on the evidence of the soldiers
involved themselves, and even then on a paucity of interviews or witness
statements, an exercise which was one-sided and omitted the assistance of
forensic evidence such as might have become available from ballistic or
medical expertise.610

The OTP was clear that the investigations in question were “marred by a lack of
independence and impartiality inconsistent with an intent to bring the persons
concerned to justice.”®!!

The situation within the FFAM described by the State Comptroller was
somewhat less extreme: the persons who had wrongly participated in the fact-
finding assessment process had been part of the broader operation, but not the
unit whose conduct was under scrutiny. And this had not been done as a “matter
of policy”. Nevertheless, such a failing would have the capacity to taint the
relevant process with the possibility of a lack of independence. The severity of
that taint would depend on the specifics of the case in question.

608 Jhid., p. 150.

609 Jhid.

610 Al Skeini & Ors, R (on the application of) v Secretary of State for Defence [2004] EWHC 2911 (Admin), 14
December 2004, para. 337.

611 OTP, Situation in Iraq/UK Final Report, 9 December 2020, para. 446.
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Public pressure as a factor potentially relevant to independence?

475.

476.

477.

A question is yet to come before the ICC as to whether decision-makers in a
domestic justice process who are technically independent in their decision-
making might nonetheless be considered to lack independence where a
prosecution would be likely to cause a significant public outcry and/or attacks
from political leaders.

It is also unclear to us whether or not this could be said to be the situation in
Israel. It may depend on who the target of an investigation was, as much as its
subject matter. However, we have taken note of the reaction, in July 2025, to
arrests in connection with the torture of a detainee at Sde Teiman, which
included protests against the arrests and the storming of Sde Teiman. Although
the Prime Minister and Defence Minister condemned this, some members of the
government supported it and were said to have participated.®’> The personal
repercussions for the (then) MAG have since been dramatically increased, with
her resignation and investigation for criminal offences, but it is not clear that
such consequences could have resulted if not for the revelation that she had
approved the leak of video evidence about the Sde Teiman case (apparently in
an attempt to counter public opposition to the prosecutions).'?

It is not clear to us, based on this material alone, that a MAG or Attorney General
would be so fearful of the reaction to an investigation or prosecution that they
would prevent it for that reason alone. Nonetheless, if there was evidence that
these or other judicial actors would be likely to suffer serious personal
consequences as a result of public outcry from a decision to proceed with a
particular domestic case, this may be a factor relevant to independence and
impartiality.

Poor investigative or trial procedures, suggesting bias

478.

In both Al-Senussi and Beina, the ICC rejected Defence arguments that procedural
tflaws in the domestic proceedings demonstrated unwillingness.** However, this
was because those flaws were such as to skew the proceedings against the
suspect, and thus were not inconsistent with “an intent to bring the person
concerned to justice” as that phrase was understood by the court.®® The situation

612 M. Lowen, Israeli protesters enter army base after soldiers held over Gaza detainee abuse, BBC, 30
July 2024.

613 C. Maanit and N. Hasson, IDF Probe Into Sde Teiman Video Leak May Disrupt Abuse Investigation,
Legal Sources Say, Haaretz, 31 October 2025.

614 Al-Senussi Appeal Decision, 230(2)-(3); Beina PTC Decision, para. 69; and see also paras 63 and 68.

615 Al-Senussi Appeal Decision, para. 230(2)-(3), 244; Beina PTC Decision, para. 75; Beina Appeal Decision,
paras 53-61.
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may be different where flaws in the procedure favour the suspect or hinder
investigation or prosecution.

For example, as concerns the early stages of domestic proceedings, we have
noted that both the FFAM and the MPCID have been criticised for gathering
insufficient testimony from non-IDF sources (see above at paragraphs 195 and
200-202). If this occurred in the domestic proceedings concerned by a
complementarity challenge it may, as we have noted above, be relevant to
activity. However, even if the omission is insufficient to indicate a lack of
activity, it may (especially if taken together with other factors) suggest that the
investigation has not been carried out impartially, but rather has been conducted
in such a way as to exonerate IDF soldiers.

In the same vein, where the case file is available, as parts of it are likely to be in
a complementarity challenge, then it may in principle be possible to identify
other failings in an investigation. For example, in theory this could include
significant gaps in the questions asked of witnesses or the use of leading
exculpatory questions in witness interviews; a lack of or poorly conducted
forensic examinations; or a failure to properly document and store inculpatory
evidence. If there are objective indications in the case file that no steps have been
taken to sufficiently question and verify intelligence and soldiers’ accounts
through other, independent sources, this would be relevant.

Factors of this kind — if present — might indicate a lack of impartiality, so long as
they are not explicable by mere incompetence. This might be determined by a
comparison to how other cases are typically dealt with.

Patterns of impunity (across other domestic cases) as evidence of ingrained bias

482.

483.

Finally, we note that there is abundant evidence which seems to indicate that the
overall culture of seeking criminal accountability within the IDF is weak. This is
neither surprising, nor something which is limited to Israel.

For example, a 2020 inquiry report in Australia into crimes committed in
Afghanistan and their investigation revealed that despite the existence of
systems for reporting and investigation within the Australian Defence Force,
these were failing to detect war crimes due to various cultural or attitudinal
issues.®!® These included a habit among those reporting to present facts in such a
way as to avoid scrutiny from higher up;®'” a culture of considering that the

616 Inspector-General of the Australian Defence Force, Afghanistan Inquiry Report, Report of Inquiry
into Questions of Unlawful Conduct Concerning the Special Operations Task Group in Afghanistan,

part 1 and part 3, 29 October 2020, Chapter 1.01, paras 39-51 (pp. 34-36).
617 Jbid., Chapter 1.01, para. 41 (p. 34).
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explanations provided by those on the ground should be given deference rather
than questioned;*’® a tendency to discount accounts given by (Afghan)
complainants as motivated by insurgent propaganda or a desire for
compensation;®"” an overly liberal interpretation of what constituted taking part
in hostilities;*?° and an inclination among investigators to treat their role as one
of collecting evidence to refute a complaint rather than to assess it in a balanced
way.®”! The report also expressed concern that some military lawyers behaved as
though their “client”, whom they sought to defend and protect, was the military
or soldiers within it, with the result that they would not act contrary to the
military’s interests.®> We consider that cultural factors such as these would be
relevant to a lack of impartiality since they amount to forms of bias against the
prosecution of soldiers.

In the absence of a similar inquiry in Israel, we are unable to know whether
comparable institutional cultures exist within the IDF which could explain the
consistent lack of prosecutions for military crimes. However, there are a number
of objective factors exemplified in the case studies which strongly suggest that
this might be the case. We believe that these factors, particularly if taken
together, may constitute relevant evidence about a systemic lack of impartiality
within the IDF’s criminal investigation systems.

First, some of the observable factors we have addressed above as relevant when
affecting the specific domestic case at hand, may also be relevant in a different
way if they are shown to occur systematically in cases involving allegations of IDF
crimes against Palestinians. Evidence of this could demonstrate that this
category of cases as a whole is deprioritised — that is, treated with a lack of
impartiality.

One example of this — as suggested by some of the material set out above in
Section 4 — is that this category of cases appears to be afflicted by systematic
delays. The case studies suggest that significant delays are common in military
investigations of IDF offences. For example, in case study 1, we noted that at the
date of last update, some 4 years after the events in question, around 50 cases
had stalled without a decision from the MAG on whether to open an
investigation (see paragraph 188 above). In case study 2 (concerning events in
2018 and 2019), we observed that as of April 2021, 91 cases appeared to have

618 bid., Chapter 1.01, para. 40 (p. 34).
619 Jpid., Chapter 1.01, para. 42 (p. 34).
620 Jpid., Chapter 1.01, para. 43 (p. 35).
621 Jpid., Chapter 1.01, para. 44 (p. 35).
622 Jpid., Chapter 3.01, para. 289 (p. 449).
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stalled with the MAG without a decision on the opening of an investigation. No
turther public information has been provided since (see paragraph 223 above).

Similarly, we have addressed above the relevance of procedural failings in the
specific domestic proceeding at hand. Most measurably, fact-finding
assessments and investigations alike often appear deficient in seeking non-IDF
sources of witness testimony (see above at paragraphs 195 and 200-202).

If these factors, or other similar ones, can be demonstrated as a pattern affecting
cases involving IDF wrongs against Palestinians, this may be used — particularly
if taken together with some of the other types of evidence discussed below — to
support an inference that in this category of cases, actors in the military justice
system do not act impartially.

Secondly, an extremely low portion of complaints proceed to a prosecution, and
indeed, relatively few complaints are even sent for a full criminal investigation
by the MPCID. This can be seen in the numbers relating to the case studies we
have considered above:

(i) In relation to case study 1 (see above at paragraph 188), the MAG Corps
received complaints concerning approximately 360 cases. Of those,
approximately 116 cases were simply closed and 213 were closed following
an FFAM review. Only 31 cases were investigated and 1 resulted in an

indictment.

(i) In relation to case study 2 (see above at paragraph 223), the MAG Corps
received 253 complaints. Of those, 16 were simply closed, and a further 110
were closed following FFAM review. At the last update (in 2021) no
decision had yet been taken on 91 cases. Only 36 cases were investigated
by the MPCID, and 1 resulted in an indictment.

(iii) In relation to case study 3, we don’t know the number of complaints
received, but would expect this to number at least in the hundreds.®?* At the
date of this opinion, two and a half years after military operations began,
publicly available information suggests that only three indictments have
been issued, with one since withdrawn.

623 | ess than one year into the conflict the MAG spoke of 74 criminal investigations having been opened;
and in May 2025 the Jerusalem Post reported that more than 1000 “preliminary probes” had been
initiated: see paragraphs 249-250 above. A Freedom of Information response released in May 2025 but
said to reflect information as at August 2024 mentions 1,456 “exceptional incidents” under review
(presumably by the FFAM), and 60 MPCID investigations opened without preliminary enquiry: IDF
Spokesman, Examination of “Exceptional Civilian Incidents” in the Context of the Iron Swards War, 19
May 2025, p. 3 (para 4) and p.4 (para.6).
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These figures reflect that a high proportion of cases were closed without a police
investigation or a prosecution. While the rate at which cases are referred for
investigation is not necessarily determinative of partiality, it could indicate that
there is a systemic bias of some kind in the military justice system against
prosecuting IDF soldiers in relation to crimes perpetrated against Palestinians.

Thirdly, when charges are brought against IDF members, they often are for
offences which reflect a low level of criminality in comparison to the conduct in
question (which often could amount to a war crime).

In Section 4.1 above, we explained that in many instances Israel’s law does not
appear to include offences which could criminalise the “same conduct” as is
covered by many international crimes. However, even among the potentially
available criminal offences, there is a tendency not to make use of the most
serious available offence.

In case study 1 above, we discussed the case of three soldiers accused of looting
NIS 2,420 (approximately USD 600) from a Palestinian home in Shua’iva in Gaza
City.®** Despite being initially charged with looting, which is punishable by ten
years’ imprisonment (as noted above, one of the few war crimes with a direct
analogue in Israeli law), the soldiers were convicted of theft and as accomplices
to theft (with two also charged with obstruction of justice).®? Theft is an offence
under the Penal Law, and thus does not reflect the full context of the criminality,
including the statuses of the suspect and victim as combatant and civilian in an
armed conflict. It is punishable by a maximum of three years” imprisonment.52¢
The same charge reduction can be seen in one of the cases discussed in case
study 3, with a conviction of theft again resulting for conduct which clearly
amounted to looting.®”

In case study 2, the soldier accused of killing an unarmed 14-year-old Palestinian
youth, Othman Hillis, was convicted following a plea deal of the military offence
of exceeding authority, causing or being likely to cause bodily injury or damage
to the health of another person.®?® The offence includes no element that reflects
the fact that the victim was a child and a civilian, or the fact that he died. It is
punishable by a maximum of three years” imprisonment. By way of comparison,

624 2014 COI Report, para. 616; and see above at paragraphs 208-209.

625 As observed above, the military offence applicable to conduct of this nature closely resembles the
war crime of pillage.
626 Penal Law, s. 384.

627 See paragraph 252 above.
628 See paragraph 327 above.
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if the conduct had been charged as murder or manslaughter, under the Penal
Law, sentences of life or twenty years (respectively) would have been available.

495. In these cases, although a felony charge was apparently available (felonies being
crimes punishable by more than three years’ imprisonment) the eventual
conviction was based on an offence categorised as a misdemeanour.®® We have
identified only one instance from the three case studies in which a soldier was
convicted of a felony: namely the conviction of one soldier for “aggravated
abuse” (punishable by up to seven years’ imprisonment®’) as a result of the
mistreatment of prisoners at Sde Teiman.®! Outside of our case studies, Yesh Din
has highlighted additional examples of trivial charges being routinely used for
serious conduct, particularly where plea bargaining occurs.®

496. We consider that this tendency, particularly if demonstrated over multiple cases,
could indicate a systemic tendency in MAG Corps to minimise the seriousness
of IDF crimes against Palestinians, thus demonstrating a lack of impartiality in
such cases.®3

497. Fourthly, in the few cases that result in convictions, not only are offences used
which carry low potential sentences relative to the gravity of the conduct, but
even within the available sentencing range, the actual sentences have been low.

498. In the examples referred to above at paragraphs 493-494:

(i) Case study one: The three soldiers convicted of theft (which carries a
maximum penalty of 3 years” imprisonment) were demoted and sentenced
respectively to 75 days” imprisonment (for the two direct perpetrators) and
60 days’ imprisonment (for the accomplice), to be served by way of military
community service.®*

(i) Case study two: The soldier who killed Othman Hillis was convicted of
exceeding authority, causing or being likely to cause bodily injury or
damage to the health of another person, which also carries a maximum

629 On the categorisation of offences, see Penal Law, s. 24.

630 MJL, s. 65(b).

631 See paragraph 253 above.

632 Yesh Din, Data Sheet, Figures for 2017-2021, December 2022, pp. 9-12.

633 As indicated by the cases reported by Yesh Din: Yesh Din, Law enforcement against Israeli soldiers
suspected of harming Palestinians and their property: Yesh Din figures for 2019-2020, 20 May 2022;
Yesh Din, Law enforcement against Israeli soldiers suspected of harming Palestinians and their
property — Summary of figures for 2017-2021, 21 December 2022; Yesh Din, Law enforcement against
Israeli soldiers suspected of harming Palestinians and their property in the West Bank: figures for 2018-
2022, 4 February 2025.

03¢ MAG Update No. 6, 15 August 2018.
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499.
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500.

(iii)

three-year sentence. His actual sentence was 30 days” military community
service, a suspended sentence, and a demotion.®*

Case study three: Two recent examples appear to reflect the same pattern.
One is the conviction, for theft, of a reservist who took cash from a home in
Rafah. Although theft is punishable by up to three years” imprisonment, ¢
the reservist was sentenced to only 60 days” imprisonment and 30 days of
military community service.®” The other recent example is the conviction
of a reservist in connection with the mistreatment of a Palestinian detainee
at Sde Teiman. The soldier was convicted of three counts of “aggravated
abuse”,*® a military offence which carries a maximum sentence of 7 years’
imprisonment,®® as well as one count of “unbecoming conduct”, which
carries a maximum sentence of 1 year’s imprisonment.®*’ He was sentenced
to only 7 months” imprisonment (with an additional six-month suspended
sentence and a demotion).®*! In sentencing, the military court itself noted
the aggravating features of the offence and considered that “a significant
punishment of imprisonment is indeed warranted”.**> The court recognised
that the proposed sentence was not “at all” harsh, but went on to accept it,
apparently convinced only by arguments about the soldier’s mental state
and his admission of guilt, but also that the sentence was agreed by military
prosecutors in a plea deal.®

Again, this practice, particularly if demonstrated across many cases, may

support an inference that the military justice system — including not only the

MAG but also judges, who are involved at this stage — lacks impartiality in cases
where IDF members are charged with crimes against Palestinians.

The law on inability

Inability is defined in Article 17(3) of the Rome Statute. It provides:

635 Yesh Din, The General Staff Whitewashing Mechanism: The Israeli law enforcement system and
breaches of international law and war crimes in Gaza, May 2024, p. 29.

636 Penal Law, s. 384.

637 See above, at paragraph 252.

638 B, Peleg, In First Since State of War, Israeli Soldier Convicted of Abusing Gazan Detainees, Haaretz,
6 February 2025; Military Prosecutor General’s Office v Hajabi, 68829-12-24, Sentence, 6 February 2025
(posted on the website of Haaretz), para. 1.

639 MJL, s. 65(c).

640 Jpid., s. 130.

641 Military Prosecutor General’s Office v Hajabi, 68829-12-24, Sentence, 6 February 2025 (posted on the
website of Haaretz).

642 Jpid., para. 9.

643 Jbid., para. 10.
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501.

502.

503.

In order to determine inability in a particular case, the Court shall consider
whether, due to a total or substantial collapse or unavailability of its national
judicial system, the State is unable to obtain the accused or the necessary
evidence and testimony or otherwise unable to carry out its proceedings.

Article 17 does not elaborate what kinds of scenarios might be such as to cause or
constitute a “collapse or unavailability” of the domestic judicial system, and
there is minimal caselaw considering this question to date.

In Al-Senussi, Pre-Trial Chamber I accepted that the security situation in Libya,
including the lack of government control over some areas, was a consideration
relevant to “inability”’.*** However, Pre-Trial Chamber I held that not every
“security challenge” would meet the requirements of Article 17(3), and security
issues would be relevant only to the extent that they were shown to have an
impact on the domestic proceedings in question against the ICC suspect.®

In that case, the Pre-Trial Chamber ultimately found, as a question of fact, that
the security issues raised by the defence did not render Libya unable to try Mr
Al-Senussi. Nonetheless, it considered that in principle certain sorts of
impediments could be relevant to an “inability” assessment, including;:

(i) Government control (or lack thereof) over detention centres where relevant
witnesses are located: this could have a bearing on the State’s ability to
collect the evidence required for proceedings.®4

(i) Incidents or threats of violence against judicial authorities: while not
necessarily indicative of the collapse or unavailability of a legal system,
these could be relevant to determining whether the State is able to conduct
the proceedings in question.®”

(iii) The security situation of witnesses: this could make witnesses afraid to
come forward, or cause them to be “eliminated”, undermining the
domestic proceedings.®

(iv) Inability to secure legal representation for a suspect due to security
concerns: this could become a “fatal obstacle to the progress of the case” if
it were established that legal representation could not be secured by the

time of trial.®®

644 Al-Senussi PTC Decision, para. 261. The Appeals Chamber did not appear to disagree with this: Al-
Senussi Appeal Decision.

645 Al-Senussi PTC Decision, para. 261.

646 Jbid., para. 267.
647 Ibid., para. 281.
648 Jbid., para. 283.
649 Jbid., para. 307; see also Al-Senussi Appeal Decision, para. 201.
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504. This analysis, and article 17(3) itself, appear to suggest that inability is concerned

9.5

with practical obstacles to the progression of a case.®® These are the scenarios
most often cited as relevant to inability. For example, an early Prosecution policy
paper explained that the reference to “inability”:

...was inserted to take account of situations where there was a lack of central
government, or a state of chaos due to the conflict or crisis, or public disorder
leading to collapse of national systems which prevents the State from
discharging its duties to investigate and prosecute crimes within the
jurisdiction of the Court.65!

Application: inability in Israel

9.5.1 Total or substantial collapse

505.

506.

As noted above in relation to Al-Senussi, the Pre-Trial Chamber held that not
every “security challenge” would meet the requirements of Article 17(3), and
security issues would be relevant only to the extent that they were shown to have
an impact on the domestic proceedings in question against the ICC suspect.®>?

The Court’s focus on practical considerations when assessing inability make it
unlikely that this concept would have application in the context of cases in the
Palestine Situation.

9.5.2 Absence of a legal framework

507. The question may arise as to whether legal impediments could be relevant to

“inability”. Could it be said that the national legal system is “unavailable”
because of legislative lacunae or legal barriers to prosecution? As we have
detailed above (see Sections 4.1 and 4.2), a significant obstacle to an Israeli
prosecution in the Netanyahu and Gallant cases, and likely in other future cases,
is the absence in national law of (i) relevant offences; and (ii) relevant modes of
liability. The possible availability of immunity under national law might also
present a legal barrier. These are questions which may arise not only in respect
of the Netanyahu and Gallant warrants, but also potential future ICC cases.

650 See also Prosecutor v Bemba, ICC-01/05-01/08-802, Decision on the Admissibility and Abuse of Process
Challenges, 24 June 2010, paras 245-246. The analysis outlined at paragraph 503 also aligns with
discussions that took place during the drafting process, which focused on practical factors such as “the
extent to which the State was exercising effective control over its territory, the existence of a functioning
law enforcement mechanism and whether the State was able to secure the accused or the necessary
evidence”: ].T. Holmes, The Principle of Complementarity, in R.S. Lee (ed.) The International Criminal
Court: The Making of the Rome Statute, Transnational Publishers, 2001, pp. 48-49.

651 OTP, Paper on some policy issues before the Office of the Prosecutor, September 2003, p. 4.

652A]-Senussi PTC Decision, para. 261.
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508.

There is no precedent on this question. It is therefore difficult to confidently
predict whether the Court would address the absence of a legal framework
under the parameters of “inability”. That said, we note that some sources suggest
that legal impediments can give rise to inability: an early OTP “informal expert
paper” from 2003 gave examples of causes of “inability” which included various
practical factors, but also “lack of substantive or procedural penal legislation

177

rendering [the] system ‘unavailable’” and “amnesties, immunities rendering

[the] system “unavailable’”¢5

10. CONCLUDING REMARKS

509.

510.

511.

512.

This opinion has analysed the considerations which might arise if a
complementarity challenge is brought in a Palestine Situation case. We have
considered Israel’s legal framework and practices in relevant cases as well as
three case studies concerning periods of violence in Gaza, and the accountability
responses to complaints arising from them.

Throughout, we have noted that there are some significant limitations on the
extent to which we can reach conclusions. We reiterate those here.

First, we have addressed a question which is hypothetical in several respects. A
complementarity assessment is concerned with the subject matter of a specific
ICC case, and we do not have the details of these cases. Although the Netanyahu
and Gallant warrants have been announced, their detail is not public. Other
cases, whether future or current (and issued in secret) are not known to us. Even
more significantly, we do not have the detail of any specific domestic
proceedings (past or future) which Israel may invoke to challenge the
admissibility of such a case. Such case-specific details would be necessary to
assess all aspects of the complementarity test.

Secondly, our access to other relevant material has also been limited. Beyond the
specific cases in a complementarity challenge, contextual information about the
broader Israeli legal system and how it operates in practice (particularly in cases
involving allegations of wrongdoing by IDF members against Palestinians) can
be relevant to a complementarity analysis in some respects — particularly on
questions of independence and impartiality. However, even on these matters our
access to information is somewhat limited. We do not have access to the casefiles
of similar cases. And the IDF has released limited information about those cases.
Information about how the military justice system’s regulations and how it
operates in practice is frequently not in the public domain.

653 OTP, Informal expert paper: The principle of complementarity in practice, 2003, para. 50 and p. 31.
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513.

514.

515.

516.

517.

518.

Accordingly, we are cautious about drawing firm conclusions. Despite this, we
have been able to highlight some considerations which might arise in an Israeli
complementarity challenge, and their possible ramifications. Key among these
points are the following;:

Most importantly, the inactivity test will likely cause a complementarity
challenge to fail in many — perhaps most — cases.

ICC cases are almost certain to focus on senior, or at least mid-level, officials.
Based on the information we have seen, such persons have never been the subject
of Israeli investigations or prosecutions in connection with the Palestine conflict.
Israel cannot use complementarity to render inadmissible ICC cases by relying
on domestic cases brought against different persons. That is true even if the
domestic cases relate to the same incidents as are before the ICC. Accordingly,
complementarity will only become a real issue in an ICC case in the Palestine
Situation if Israel changes course on this fundamental issue, and at least opens an
investigation into a suspect in an ICC case.

Even if that occurs, deficiencies in Israel’s legal framework will prevent an
effective complementarity challenge in many potential ICC cases. If the
international crimes relied on by the ICC Prosecutor are among the many which
do not have an equivalent in Israeli law, national criminal proceedings will be
unable to occur unless the conduct in question is sufficiently covered by similar
domestic offences. The same problem will arise where a mode of liability is relied
on in an ICC case which has no equivalent in Israeli law. While we cannot advise
in the abstract about the extent to which that will prove possible in a hypothetical
case, we note that the gaps regarding international crimes in Israel’s penal laws
(including the MJL) are considerable. They seem likely to prevent a
complementarity challenge in the Netanyahu and Gallant cases and may also
well do in other cases.

As our views on this first step of the complementarity analysis are necessarily
somewhat equivocal, we have also addressed the second step, concerning
unwillingness or inability.

It is this aspect of complementarity analysis which often attracts the bulk of
public discussion and analysis. However, we emphasise that it will only
ultimately be considered in a complementarity challenge if it can be
demonstrated by Israel (or a suspect) that there is relevant “activity” at the
national level. Our conclusions are also qualified by the fact that most of the
ICC’s caselaw concerns the first step of complementarity; the Court has rarely
proceeded to interpret the notions of unwillingness and inability.
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520.

521.

522.

523.

In this Section of our analysis, we have largely focused on unwillingness,
because the only factor relevant to inability we have observed is the lacunae in
Israel’s legal framework; and we consider that these would have to have been
overcome in order to reach the second stage of the test. In principle, any of the
three (overlapping) forms of unwillingness might arise; but in practice
unjustifiable delay or a lack of independence or impartiality are more likely to
be determinative of unwillingness than shielding.

We note that delays in the progress of investigations have frequently occurred
in investigating complaints of alleged IDF crimes. However, whether these are
sufficiently unjustified so as to be inconsistent with an intent to bring the suspect
to justice will depend very much on the specifics of a given case and the reasons
for the delay.

The question of independence and impartiality is more complex, partly because
contextual or systemic weaknesses in Israeli institutions or its general handling
of the type of cases in question (for example those involving allegations of IDF
crimes against Palestinians) can be taken into account. Nonetheless, we caution
against relying solely on such material. In preparing this document, we have
used these patterns in part to identify factual scenarios which might potentially
arise in a relevant Israeli domestic proceeding. The avenues for using them in
complementarity litigation will be narrower. The question for the court will be
whether a lack of independence or impartiality has affected the specific case. A
conclusion on that question may be supported by reference to systemic failings.
However, it will also be necessary to link these to the case at hand.

Nonetheless, we consider that there are a number of structural questions and
patterns which might bolster an argument in a specific case where a lack of
independence or impartiality is indicated. Among the most significant of these
is the fact that both the Attorney General and the MAG have a ‘dual role” which
means that they (or their predecessors) are almost certain to have been involved
in advising on any policies or IDF regulations which may be implicated in an
ICC case. This may explain the total lack of senior officials prosecuted to date,
and even if a domestic prosecution did proceed, it would also likely affect the
conduct of that case.

It might also be argued that the military justice system is affected by entrenched
institutional bias and a culture of seeking to justify IDF conduct rather than
enquire neutrally into it. Patterns in the outcomes of cases — including high rates
of case closures, charging and convictions for relatively minor offenses, and low
sentences — might be explained in this way. We consider that such arguments are
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524.

logically available. However, they are most likely to succeed when combined
with specific indicators of similar bias in the particular case at hand.

As we noted at the outset, this opinion does not aim to provide concrete
conclusions as to how a complementarity assessment will be decided in the
context of the Palestine Situation. Instead, our analysis sets out the factors most
likely to be raised in a complementarity challenge, and attempts to offer some
insight into how those questions may be resolved. We would be pleased to revisit
our analysis as the proceedings unfold.

Megan Hirst
Nikila Kaushik

Doughty Street Chambers

19 May 2026
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