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Summary of reasoning and conclusions 

For more than 15 years, restrictions have been imposed on the passage of people, 

goods, and other commodities into and out of Gaza. The measures are largely 

instituted by Israel, although others also play a role. Previously existing restrictions 

were heightened in 2007 following the takeover of Gaza by Hamas, which opposes the 

existence of Israel and has also been in dispute with the leaders of the Palestinian 

Authority.   

In this opinion we set out our analysis and conclusions on the question of whether this 

“closure” of Gaza constitutes the crime against humanity of persecution. In our view 

there is a reasonable basis to believe that it does.  

The crime against humanity of persecution has its origins in the prosecutions which 

followed World War Two. The most extreme Nazi atrocities against Jewish people 

(mass detentions, murders, torture, forced labour) constituted crimes in their own 

right. The crime of persecution was developed to address an additional ill, namely, 

that these cruelties and many others (such as denial of citizenship, exclusion from 

public life, seizure of assets, creation of ghettos and restrictions on movement) were 

directed specifically at a particular racial or religious group. In this respect, the crime 

against humanity of persecution is the older sibling of genocide, born a few years later. 

Both crimes address acts of severe discrimination: genocide where they are intended 

to destroy the target group; persecution where they are not. 

Thus, unlike genocide, persecution does not require an intent to destroy the group. 

Nor does it require mass killings. The essence of the crime is severe discrimination, 

which can take any form that violates fundamental rights.  

Stepping back briefly from the minutiae of the law, it is possible to see the matter we 

have been asked to address as involving two basic questions about persecution. In this 

opinion we have sought to answer them not by reference to political debates, but by 

an analysis of the detailed and technical requirements of international criminal law.  

Israel acknowledges that the closure leads to hardships for people in Gaza. However, 

it asserts that minimum humanitarian standards are maintained, and that this is 

sufficient. In simple terms: there is suffering, but the suffering is not so extreme as to 

constitute a wrong.  
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The first question, therefore, is: what kinds of measures can amount to persecution? If 

the crime can occur without massacres, must it nonetheless involve dramatic acts of 

direct physical violence? Or is it possible to conceive of an equivalent level of cruelty 

imposed through more insidious measures, especially when maintained over years or 

decades?  

The answer to these questions can be found clearly in the elements of the crime against 

humanity of persecution. Persecution involves the severe deprivation of fundamental 

human rights on a discriminatory basis. We have analysed at length the impact of the 

closure on the ability of people in Gaza to exercise human rights which are 

indisputably “fundamental”: rights to free movement, a family life, an adequate 

standard of living, and health. We have found that the closure prevents many people 

in Gaza from enjoying these rights. On the question of whether this situation is severe 

enough to constitute persecution, we find guidance in legal precedent which requires 

that the situation is assessed in the light of its context and considering the cumulative 

effect of the conduct in question. That cumulative effect is a crucial consideration. The 

numerous measures which constitute the closure interact with each other and are 

worsened by intermittent outbreaks of military hostilities. Their impact has been 

accumulating over a period of more than 15 years and is now felt by a population of 

around two million people, most of them civilians. During this period, most of these 

people have faced significant hurdles if they seek to travel outside an area that is about 

one quarter the size of London, including to visit family in the West Bank. For some, 

travel has been impossible. A significant proportion live in extreme poverty and 

without reliable access to water and electricity. These conditions contribute to health 

problems for which treatment is frequently hindered, delayed, or prevented because 

of the closure.  

The consequence is a long-term state of impoverishment felt by two million people, 

who are unable to flee, even during episodic military bombardments. The very real 

prospect that the closure will continue indefinitely means that those who live in Gaza 

can reasonably expect to pass their entire lives under these conditions of hopelessness, 

adding a psychological toll. 

We have concluded that the human suffering involved in this situation rises to the 

level of crimes against humanity. A point of comparison can be taken from cases 

regarding the crime against humanity of imprisonment which were decided by the 

International Criminal Tribunal for the former Yugoslavia. In one instance that crime 

occurred when several hundred people were held for around five months in an 

overcrowded village without heating and with the men made to undertake heavy and 

dangerous work. If conditions in Gaza are (at least for some) preferable to this, we 

consider that factor to be readily outweighed by the duration of the closure and the 

number of persons affected. It is true that international criminal law has to date 
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focused largely on crimes of shorter duration and greater physical violence. But that 

does not convince us that the historical neglect of crimes which target economic and 

social rights over long periods of time is justified or should be continued. 

We have also concluded that the closure is discriminatory. The population of Gaza is 

almost exclusively Palestinian. To harm people in Gaza is to harm Palestinians. The 

fact that some other Palestinians are not subjected to this (specific) set of harms is 

irrelevant. Persecution does not require that equal harm is meted out to every member 

of a targeted group. 

When explaining its actions, Israel argues that it is embroiled in an armed conflict and 

that the closure is a necessary and permissible means by which to protect Israeli 

citizens from Hamas. This raises the second core question: could (discriminatory) 

measures apparently constituting persecution ever be justified as appropriate, for 

example to achieve military or political ends, or protect the security of others? 

We have concluded that an armed conflict is ongoing. It is also clear that Israel faces 

serious security challenges. We do not question the sincerity of Israel’s fears regarding 

its security, nor that a real threat of harm to Israeli citizens exists. International law 

undoubtedly permits certain measures to be taken in light of such a threat. And yet, 

whether the closure is such a permissible measure is a different question.  

We have carefully assessed this from various angles. We have found that Israel’s 

implicit suggestion that international humanitarian law permits its conduct cannot 

withstand detailed analysis. Compliance with international humanitarian law is not 

per se a defence to crimes against humanity (even if such compliance could be 

demonstrated). International humanitarian law may in theory permit conduct that 

would otherwise constitute persecution, however this occurs only in a narrow range 

of instances in respect of special measures permitted during conflict. We have been 

unable to identify any rule of humanitarian law permitting the closure. Similarly, 

having reviewed the defences which exist under the Rome Statute and customary 

international law (among them self-defence and necessity) we find that none appears 

applicable to the closure. Arguments from Israel that the measures are an exercise of 

state sovereignty can also have no relevance here. In the post-World War II legal order 

states are sovereign only up to a point; there is no sovereign right to engage in conduct 

which amounts to an international crime, whether against a state’s own citizens, or 

others. 

We have therefore concluded that the closure of Gaza constitutes the crime against 

humanity of persecution and is without legal justification or excuse. We note, 

however, that we have reached this conclusion based on the standard of proof 

appropriate before a prosecutorial investigation, i.e., that there is a reasonable basis to 

believe that a crime has occurred. This also reflects the fact that we have relied on 
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open-source material, and have not had recourse to the means of investigation which 

would be available to the Prosecutor of the International Criminal Court or another 

investigative body.   
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1. INTRODUCTION 

1.1 Purpose of this opinion 

1. This opinion seeks to provide an objective legal analysis of whether the closure of 

Gaza could constitute the crime against humanity of persecution under the Rome 

Statute of the International Criminal Court (“ICC”) or under customary 

international law.*

1.3 Contents of the opinion 

1.3.1 Scope and standard of review 

6. In producing this opinion, we have confined our attention to the closure of Gaza. 

Except for limited consideration of conduct relevant to the “chapeau elements” of 

crimes against humanity (section 4.2) and other crimes “connected” to the closure 

(section 7.2), we have not analysed whether other conduct occurring in Israel, 

Gaza, or the West Bank would constitute crimes under the Rome Statute or 

customary international law. Our silence on that other conduct reflects only that it 

falls outside the scope of this opinion. It does not imply any view as to whether 

other crimes have, or have not, been committed. We have applied this approach to 

the conduct of Israeli officials, as well as to others: for this reason, we have 

considered the conduct of Hamas, the Palestinian Authority (“PA”), and Egypt 

only to the extent that they concern the closure of Gaza.     

7. We have sought to be thorough, particularly in considering possible justifications 

for the closure. Conversely, however, we have guarded against opining on legal 

questions which do not strictly need to be resolved for the purpose of this analysis. 

Probably no other conflict or dispute has generated the range of legal 

argumentation that exists in respect of Israel’s conduct towards Palestinians, nor 

the vehemence with which opposing positions are held even on these legal 

questions. To engage in these debates where not strictly necessary is a distraction 

we have sought to avoid. We have, for example, intentionally taken no position on 

whether Gaza is under occupation for the purposes of international humanitarian 

law, on whether Palestine is a state, or on the status of East Jerusalem.3 We have 

proceeded on the basis that international humanitarian law has applied 

throughout the period of the closure, although we acknowledge that varying views 

 
* This public version of the legal opinion omits a short section which was included in the Introduction 

of the original 5 December 2022 version. That section dealt with confidential matters relating to client 

communications which are not relevant to the legal analysis or conclusions which follow. No other text 

has been altered, save to update page numbers in the Table of Contents. 

 
3 Regarding East Jerusalem, see below at paragraph 20. 
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exist about why that is the case.4 We take no position on whether the applicable 

law is relevant to international or non-international armed conflicts, or both, and 

have considered principles from both bodies of law.5  

8. We have found it challenging to entirely sever the question of whether persecution 

has occurred from the question of who might be responsible for it. We were not 

requested to identify individuals who might bear criminal responsibility. Neither 

were we directed to focus our analysis solely on acts committed by Israel. Other 

actors have played a role in implementing aspects of the closure, or in shaping its 

impact. It is conceivable that individuals within these entities bear criminal 

responsibility in respect of the closure, however we have not assessed that 

question. Indeed, because we were asked whether the closure constitutes 

persecution, rather than who might be liable for it, we would have preferred to 

leave aside entirely questions of which categories of actors are responsible. 

However, this is impossible because analysing some of the elements of the crime 

requires a consideration of the organization or state whose “policy” the conduct is 

linked to. We also found that, despite contributions from others, the closure is 

overwhelmingly implemented by Israel. We therefore have proceeded with our 

analysis by treating Israel as the primary state or organizational actor involved in 

the closure. 

9. We recognise that our task is, at this stage, somewhat artificial. International 

criminal law is concerned with the responsibility of individuals, not of states or 

non-state organizations. If an ICC investigation (or an investigation in another 

forum) proceeds, the conduct of Israeli institutions would serve as important 

context for analysing the conduct, knowledge, and intention of individuals. But 

without having identified such individuals, our analysis is somewhat general and 

is limited to considering the likelihood that responsible individuals may exist.  

10. For related reasons, we recognise that our analysis must be based on an 

appropriate standard of proof. At the ICC, once an investigation has been 

undertaken and an arrest warrant is sought for a specified individual, the standard 

of proof is “reasonable grounds to believe”. However, without a suspect identified 

and without a full prosecutorial investigation having been conducted, a lower 

 
4 See below at paragraph 275. 
5 While the existence of an armed conflict can be concluded from repeated military hostilities, 

determining which type of conflict is a far more complex question. It would involve difficult legal 

questions such as whether Gaza is occupied and whether Palestine is a state, as well as contested factual 

matters such as whether (and if so how) other states are involved in the conflict. We note that other 

international bodies have, likely for this same reason, opted to decide the former question without 

resolving the latter (e.g., Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of 

the independent international Commission of inquiry on the protests in the Occupied Palestinian 

Territory, 18 March 2019, paras 68-69). 

https://www.legal-tools.org/doc/5912f1/
https://www.legal-tools.org/doc/5912f1/
https://www.legal-tools.org/doc/5912f1/
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standard is necessary. We have had recourse only to open-source materials, and 

only to those available in English.6 And we do not purport to be able to advise on 

whether an arrest warrant request could be justified against any person. Rather, 

our analysis would best be used in identifying whether a full investigation into the 

closure is warranted. We have therefore adopted the standard used by the ICC in 

deciding whether to investigate: “reasonable basis to believe”.7  

11. We have been asked to consider both the law applicable at the ICC under the Rome 

Statute and customary international law. The latter is relevant because it could be 

applied where crimes are prosecuted in a national court on the basis of universal 

jurisdiction. However, recognising the many challenges in bringing universal 

jurisdiction cases, and considering that the (former) ICC Prosecutor opened an 

investigation into the Situation in Palestine,8 we decided to give primacy in our 

analysis to the Rome Statute system.  

12. However, we highlight that the ICC’s jurisdiction over crimes committed in 

Palestine begins only from 13 June 2014.9 The closure of Gaza predates that 

jurisdiction by a number of years.10 This raises the question of whether, and if so 

to what extent, conduct which occurred before 13 June 2014 can be relevant in a 

case before the ICC. It is clear that evidence of events before a court’s temporal 

jurisdiction can be considered by that court insofar as they “provide a relevant 

background and a basis for understanding the accused’s alleged conduct”, and 

where the “ingredients of the offences” occurred within the temporal jurisdiction.11 

 
6 Despite the volume of material written about the closure and the broader conflict in which it is 

situated, it is sometimes difficult to find clear and reliable material online. Much of the coherent, 

publicly available material has been compiled by human rights organizations and international 

organizations. In contrast, accessing documents through the websites of Israel, the PA, and Hamas is 

difficult. Even where key documents (such as Israeli laws) have previously been available online 

through Israeli government websites, links often cease to function after a period of time. This has forced 

us to place significant reliance on materials produced or shared by third parties. We also acknowledge 

that the scope of our research has been limited by our reliance on English, as has our ability to fully 

weigh nuance in legal documents and statements, since we are working with translations. All of these 

are matters which we consider would be overcome during a full prosecutorial investigation.  
7 Rome Statute, article 53(1)(a). 
8 ICC Prosecutor, Statement of the ICC Prosecutor, Fatou Bensouda, respecting an investigation of the 

Situation in Palestine, 3 March 2021. 
9 The State of Palestine, Referral by the State of Palestine Pursuant to Articles 13(a) and 14 of the Rome 

Statute, 15 May 2018, contained within: Situation in the State of Palestine, Annex I to Decision assigning 

the situation in the State of Palestine to Pre-Trial Chamber I, ICC-01/18-1-AnxI, 24 May 2018. 
10 Although the closure is often identified as having begun in mid-2007, we consider it impossible (and 

unnecessary) to identify a fixed start to the conduct which forms part of the closure. Many restrictions 

already existed well before 2007. See further in section 2.1 below. 
11 Prosecutor v Ngeze, ICTR-97-27-I, Decision on the Prosecutor’s Request for Leave to Amend the 

Indictment, 5 November 1999, para. 3; Prosecutor v Nahimana, ICTR-96-11-T, Decision on the 

 

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/news/statement-icc-prosecutor-fatou-bensouda-respecting-investigation-situation-palestine
https://www.icc-cpi.int/news/statement-icc-prosecutor-fatou-bensouda-respecting-investigation-situation-palestine
https://www.legal-tools.org/doc/7b9d1c/
https://www.legal-tools.org/doc/7b9d1c/
https://www.legal-tools.org/doc/2aebfb/
https://www.legal-tools.org/doc/2aebfb/
https://www.legal-tools.org/doc/f76bcb/
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This means that it would be permissible for the ICC Prosecutor to bring a charge 

concerning only conduct which continued the closure after 13 June 2014, but 

(within that case) to rely on evidence about earlier conduct, so long as it was 

relevant to proving the later conduct, or to establishing knowledge or intent in 

respect of it.  

13. A separate and more difficult question is whether the Prosecutor could actually 

include conduct before 13 June 2014 as part of conduct charged as the crime of 

persecution. It might conceivably be argued that persecution is a continuing 

crime,12 and that where some elements of the crime are committed before temporal 

jurisdiction and some others within temporal jurisdiction, that the entire crime is 

within the jurisdiction of the ICC. That approach was rejected by the International 

Criminal Tribunal for Rwanda (“ICTR”).13 However, we also recognise that that 

position was reached without detailed analysis and was the subject of dissenting 

opinions.14 At the ICC the question has not been explicitly determined. In several 

instances ICC judges have explicitly endorsed the possibility for the Prosecutor to 

investigate crimes which occurred partly before or after the ICC’s temporal 

 
Prosecutor’s Request for Leave to File an Amended Indictment, 5 November 1999, para. 27. As Judge 

Shahabuddeen explained it, “there is a distinction between the legal elements of a crime and the 

evidence of their existence”: Ngeze & Nahimana v Prosecutor, ICTR-99-52-A, Decision on the 

Interlocutory Appeals,  5 September 2000, Separate Opinion of Judge Shahabuddeen, para. 9 (and see 

more generally paras 9-26). See also, Prosecutor v Nsengiyumva, ICTR-96-12-I, Decision on the Defence 

Motions Objecting to the Jurisdiction of the Trial Chamber on the Amended Indictment, 13 April 2000, 

para. 28; Prosecutor v Kabiligi & Ntabakuze, ICTR-96-34-I, Decision on the Defence Motions Objecting to 

a Lack of Jurisdiction and Seeking to Declare the Indictment Void Ab Initio, 13 April 2000, paras 33, 38. 
12 Persecution has been identified as a continuing crime by the ICC’s Judge Fernández de Gurmendi: 

Situation in the Republic of Côte d’Ivoire, Corrigendum to "Judge Fernández de Gurmendi's separate and 

partially dissenting opinion to the Decision Pursuant to Article 15 of the Rome Statute on the 

Authorisation of an Investigation into the Situation in the Republic of Côte d'Ivoire", ICC-02/11-15-Corr, 

5 October 2011, para. 69.  
13 Prosecutor v Nahimana et al., ICTR-99-52-A, Judgement, 28 November 2007, para. 317; Ngeze & 

Nahimana v Prosecutor, ICTR-99-52-A, Decision on the Interlocutory Appeals, 5 September 2000, pp. 5-6 

and Joint Separate Opinion of Judge Lal Chand Vohrah and Judge Rafael Nieto-Navia. But cf some 

other ICTR decisions specifically discussing continuing crimes are ambiguous, but on one 

interpretation could be read as indicating that conduct prior to the temporal jurisdiction can be relevant 

not only as evidence of conduct within it, but also as a source of criminal responsibility: Prosecutor v 

Nsengiyumva, ICTR-96-12-I, Decision on the Defence Motions Objecting to the Jurisdiction of the Trial 

Chamber on the Amended Indictment, 13 April 2000, para. 28; Prosecutor v Kabiligi & Ntabakuze, ICTR-

96-34-I, Decision on the Defence Motions Objecting to a Lack of Jurisdiction and Seeking to Declare the 

Indictment Void Ab Initio, 13 April 2000, para. 39. 
14 Prosecutor v Nahimana et al., ICTR-99-52-A, Judgement, 28 November 2007, Partly Dissenting Opinion 

of Judge Fausto Pocar, para. 2 and Partly Dissenting Opinion of Judge Shahabuddeen, paras 21-35; 

Ngeze & Nahimana v Prosecutor, ICTR-99-52-A, Decision on the Interlocutory Appeals, 5 September 2000, 

Separate Opinion of Judge Shahabuddeen, especially paras 12-14. See also, the Trial Chamber position: 

Prosecutor v Nahimana et al., ICTR-99-52-T, Judgement and Sentence, 3 December 2003, para. 104. 

https://www.legal-tools.org/doc/f76bcb/
https://www.legal-tools.org/doc/089520/
https://www.legal-tools.org/doc/089520/
https://www.legal-tools.org/doc/944793/
https://www.legal-tools.org/doc/944793/
https://www.legal-tools.org/doc/800c11/
https://www.legal-tools.org/doc/800c11/
https://www.legal-tools.org/doc/eb8724/
https://www.legal-tools.org/doc/eb8724/
https://www.legal-tools.org/doc/eb8724/
https://www.legal-tools.org/doc/4ad5eb/
https://www.legal-tools.org/doc/089520/
https://www.legal-tools.org/doc/944793/
https://www.legal-tools.org/doc/944793/
https://www.legal-tools.org/doc/800c11/
https://www.legal-tools.org/doc/800c11/
https://www.legal-tools.org/doc/4ad5eb/
https://www.legal-tools.org/doc/089520/
https://www.legal-tools.org/doc/d7b81e/
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jurisdiction.15 But these decisions do not resolve the question, because they do not 

make clear what use could be made of evidence gathered by the Prosecutor 

through such investigations. We also note commentary indicating that the 

question was controversial in Rome and was deliberately left unresolved in the 

Rome Statute.16 We have therefore concluded that this remains an open question 

at the ICC. Resolving it would be a complex undertaking and is likely not 

necessary for our task, considering the extent of conduct maintaining the closure 

which occurred after 13 June 2014. 

14. For these reasons, this opinion makes reference to the full history of the closure. 

But we will in the first instance consider whether the crime of persecution could 

be established based only on conduct occurring after 13 June 2014, with earlier 

conduct serving as evidence of later events or relevant to the position under 

customary international law.  

1.3.2 Structure of the opinion 

15. We begin in the following section with an overview of the facts concerning the 

closure which we consider are most relevant to the legal questions we will address. 

This factual overview includes the historical background to the closure, key 

developments during the closure, some analysis of the main restrictions, and a 

discussion of the closure’s apparent impacts in Gaza. 

16. We then move on to analyse these facts through the framework of the crime against 

humanity of persecution. We explain the elements of that crime. For each element 

we elaborate on the relevant legal requirements and assess whether there is a 

reasonable basis to believe that the facts meet those requirements. This analysis is 

set out in respect of the chapeau elements of crimes against humanity, each of the 

material elements specific to persecution, and the relevant mental elements.  

17. Finally, we consider the availability of some core defences which might excuse or 

justify conduct, such that (if the defences apply) the conduct would not constitute 

an international crime. 

 
15 Situation in the People’s Republic of Bangladesh/Republic of the Union of Myanmar, Decision Pursuant to 

Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the People’s 

Republic of Bangladesh/Republic of the Union of Myanmar, ICC-01/19-27, 14 November 2019, 

para. 132; Situation in the Republic of Burundi, Public Redacted Version of “Decision Pursuant to Article 

15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic of 

Burundi”, ICC-01/17-X-9-US-Exp, 25 October 2017, 9 November 2017, para. 192; Situation in the Republic 

of Côte d’Ivoire, Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of an 

Investigation into the Situation in the Republic of Côte d’Ivoire, ICC-02/11-14, 3 October 2011, para. 179. 
16 R. Rastan and M. Badar, in K. Ambos (ed.), Rome Statute of the International Criminal Court: Article-by-

Article Commentary, 4th edition, Beck Hard Nomos, 2022, p. 790, mn 12. 

https://www.legal-tools.org/doc/kbo3hy/
https://www.legal-tools.org/doc/kbo3hy/
https://www.legal-tools.org/doc/kbo3hy/
https://www.legal-tools.org/doc/8f2373/
https://www.legal-tools.org/doc/8f2373/
https://www.legal-tools.org/doc/8f2373/
https://www.legal-tools.org/doc/7a6c19/
https://www.legal-tools.org/doc/7a6c19/
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2. FACTUAL OVERVIEW OF THE GAZA CLOSURE 

18. The closure17 of Gaza refers to restrictions on the passage of people, goods, and 

other commodities into and out of Gaza. These restrictions are largely controlled 

by Israel, although others are also involved: Egypt regulates the Rafah and Salah 

a-Din18 crossings on its land border with Gaza; and the PA and United Nations 

(“UN”) have both entered agreements with Israel regarding its border19 controls. 

The nature and extent of the restrictions imposed have varied over time. This 

section of the opinion sets out an overview of facts regarding the closure. The 

impact of the closure is addressed separately in section 2.3 below.  

19. Aside from the detailed facts which follow, three key matters regarding the closure 

of Gaza are worthy of comment. First, the closure is not one simple government 

action, imposed at one moment in time. Although substantial components of the 

closure were introduced after Hamas came to power in Gaza, the existence of some 

controls at the border between Gaza and Israel significantly predated this. 

Secondly, although many aspects of the closure are specific to Gaza, others 

(especially some of the rules regarding the movement of people) are part of a 

broader set of controls which apply to Palestinians and/or apply in both Gaza and 

the West Bank. Thirdly, from among those aspects of the closure which are specific 

to Gaza, some have their origins in Israel’s “disengagement” from Gaza and others 

were imposed subsequently, after Hamas took power.  

2.1 Historical overview 

2.1.1 Background 

20. Following armistices signed with Israel in 1949, the West Bank and Gaza were 

controlled by Jordan and Egypt, respectively. Israel seized control over these areas 

in 1967. Thereafter, Israel partially applied its domestic laws in the West Bank and 

Gaza, including laws which provide preferential treatment for Jewish people in 

relation to citizenship and residency.20 Israeli institutions – especially the military 

 
17 The term “blockade” is sometimes used to refer to these same measures. We prefer “closure” since it 

is a purely factual (not legal) characterisation. 
18 The Rafah Crossing is a longstanding movement point for foot-traffic, although it has frequently been 

closed. In 2018 the Salah a-Din Gate was opened as a transit point for goods, adjacent to the Rafah 

Crossing. 
19 In this opinion, the word “border” is used as a factual descriptor to refer to existing de facto boundaries, 

whether or not they have been duly established by agreement or binding determination. We take no 

position on whether these de facto borders reflect territorial entitlements under international law.   
20 Basic Law: Israel – the Nation State of the Jewish People (2018), articles 1, 5-7; Law of Return (1950); 

Nationality Law (1952), article 3. Regarding the latter law, we adopt the commonly used English title 

“Nationality Law” because it is used in the translations we have relied on and cited. However, we note 

 

https://main.knesset.gov.il/EN/activity/Documents/BasicLawsPDF/BasicLawNationState.pdf
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=86616&p_count=96308
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=&p_isn=86615&p_country=ISR&p_count=173
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– oversaw various aspects of life in those territories.  In the area now referred to as 

East Jerusalem, Israel went further. It legislated to apply Israeli law and modified 

the municipal boundaries of Jerusalem to include East Jerusalem. Palestinians 

registered in Israel’s 1967 census of the area were granted Israeli residency (but not 

citizenship).21 The status of East Jerusalem remains contested. We take no position 

on whether, as a matter of law, East Jerusalem remains part of the West Bank or 

can be considered part of Israel. However, it is relevant to acknowledge that Israel 

treats East Jerusalem as part of its territory. This has the factual consequence that 

access to East Jerusalem is in practice controlled by the same rules and procedures 

as access to Israel.22 

21. In 1993 the first Oslo Accord (“Oslo I”) was concluded, establishing the PA and 

some self-government arrangements for Palestinians.23 Oslo I was followed by the 

Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip (often called 

“Oslo II”) in 1995, providing for the mechanisms to effectuate some Palestinian 

self-governance through the PA, but also providing for Israel’s continuing control 

of air and sea access to Gaza.24 Although Oslo I had aimed for a “transitional period 

not exceeding five years” after which a “permanent settlement” would be 

reached,25 attempts to continue the process after Oslo II were unsuccessful. 

22. A Palestinian uprising (the “Second Intifada”) began in September 2000 (lasting 

until at least 2005,26 although some consider that it continued through 2008 or even 

 
commentary indicating that the Hebrew word ezrahut used in the title is more correctly translated as 

“citizenship”, a potentially material distinction given that Israeli law differentiates between ezrahut 

(citizenship) and le’om, which is often translated as “nationality” and refers to a concept of ethnic or 

national identity, including Jewishness. See D. Handel, Contradictions Between Citizenship and 

Nationality: Their Consequences for Ethnicity and Inequality in Israel, International Journal of Politics, 

Culture and Society, Vol. 7, No. 3, 1994. 
21 Norwegian Refugee Council. The Legal Status of East Jerusalem, December 2013, pp. 8-9, 24; UN, The 

Status of Jerusalem, 1997, pp. 12, 21. 
22 For simplicity, and because our focus is on Gaza, we have not specifically detailed the position of East 

Jerusalem and its residents under every relevant procedure or regulation discussed in this opinion. As 

Israel treats East Jerusalem as part of Israel, it is subject to the same rules as we have described as 

applying to entry into Israel or for the export of goods into Israel.  
23 Declaration of Principles on Interim Self-Government Arrangements (“Oslo I”), 13 September 1993. 
24 Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip (“Oslo II”), 28 September 

1995. 
25 Oslo I, article 1. 
26 See, for example: Economic Cooperation Foundation, Second Intifada (Al-Aqsa Intifada, 2000-2005?) 

[last accessed 4 December 2022]; A. Barnea, Israeli Intelligence, the Second Intifada, and Strategic 

Surprise: A Case of “Intelligence to Please”?, International Journal of Intelligence and CounterIntelligence, 

2021, pp. 4-5; D. Manekin, Violence Against Civilians in the Second Intifada: The Moderating Effect of 

Armed Group Structure on Opportunistic Violence, Comparative Political Studies, Vol. 46, No. 10, 2013, 

p. 1274; R. Schliefer, Psychological Warfare in the Arab-Israeli Conflict, Palgrave Macmillan, 2014, pp. 123-

124. 

https://www.nrc.no/globalassets/pdf/reports/the-legal-status-of-east-jerusalem.pdf
https://www.un.org/unispal/wp-content/uploads/2016/07/The-Status-of-Jerusalem-Engish-199708.pdf
https://www.un.org/unispal/wp-content/uploads/2016/07/The-Status-of-Jerusalem-Engish-199708.pdf
https://www.un.org/unispal/document/auto-insert-180015/
https://www.un.org/unispal/document/auto-insert-185434/
https://www.un.org/unispal/document/auto-insert-180015/
https://ecf.org.il/issues/issue/230
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longer27). Israeli sources reported that between 2000 and 2008, 4,048 rockets and 

4,040 mortar shells were fired from Gaza at Israeli targets.28 Israel responded 

militarily but also in other ways. In 2000, Palestinians from Gaza were barred from 

working in Israel.29 Movement restrictions were introduced which dramatically 

reduced traffic across Israel’s borders with Gaza and the West Bank. Since 1993 

Israel has implemented a system requiring individual permits for travel into or 

through Israel by residents of Gaza and the West Bank.30 However, in 1999, a safe-

passage route was opened between Gaza and the West Bank in accordance with 

Oslo II, which significantly increased movement between the two areas (although 

restrictions were still applied by Israel). In September 2000 the safe-passage route 

was closed.31 

23. In 2002 a new international framework, referred to as the “Quartet”, was 

established to attempt negotiations leading to a two-state solution.32 The Quartet 

is constituted by the European Union, Russia, the UN, and the United States. In 

April 2003 it issued a “road map” to a two-state solution, which was subsequently 

endorsed by the UN Security Council in November 2003 (“the Road Map”).33 

24. Access to Gaza is exclusively by land. There is no commercial air or sea access. 

Other than the Port of Gaza, used by local fishers, there is no seaport. Proposals to 

develop a seaport for shipping purposes have been discussed and were included 

in Oslo I,34 but have not been implemented. An airport provided for in Oslo II was 

 
27 See, for example: Just Vision, Second Intifada [last accessed 4 December 2022]; J. Schacter, The End of 

the Second Intifada, Strategic Assessment, Vol . 13, No. 3, October 2010, pp. 63-70. See also, N. Matta and 

R. Rojas, The Second Intifada: A Dual Strategy Arena, European Journal of Sociology, Vol. 57, No. 1, 2016, 

pp. 65-113, especially at  p. 77; D. A. Jaeger, E. F. Klor, et al., The struggle for Palestinian hearts and 

minds: Violence and public opinion in the Second Intifada, Journal of Public Economics, Vol. 96, 2012, pp. 

354-368, especially at p. 355;  J. M. Norman, Introduction: Nonviolent Resistance in the Second Intifada,  

in M. C. Hallward and J. M. Norman (eds), Nonviolent Resistance in the Second Intifada, Palgrave 

Macmillan, 2011, p. 11 fn. 12. 
28 Intelligence and Terrorism Information Center at the Israel Intelligence Heritage & Commemoration 

Center (IICC), Summary of rocket fire and mortar shelling in 2008, 2009, p. 5. 
29 UNCTAD, A/75/310, Economic costs of the Israeli occupation for the Palestinian people: the Gaza 

Strip under closure and restrictions,  13 August 2020, para. 15. 
30 B’Tselem and HaMoked, One Big Prison: Freedom of Movement to and from the Gaza Strip on the 

Eve of the Disengagement Plan, March 2005, pp. 9-10.  
31 Ibid., p. 10; Gisha, Disengagement Danger: Israeli Attempts to Separate Gaza from the West Bank, 

February 2006, p. 2. 
32 UN News, Middle East ‘Quartet’ agrees to work towards two-State solution, Annan reports, 16 July 

2002.  
33 UN Security Council, S/2003/529, Annex: A performance-based road map to a permanent two-State 

solution to the Israeli-Palestinian conflict, 7 May 2003. 
34 Oslo I, article VII(4) and Annex III, para. 5. The Agreement on Movement and Access in 2005 stated 

that the construction of a seaport could begin and reflected the importance of an airport pending further 

 

https://justvision.org/glossary/second-intifada
https://strategicassessment.inss.org.il/wp-content/uploads/antq/fe-3427267573.pdf
https://strategicassessment.inss.org.il/wp-content/uploads/antq/fe-3427267573.pdf
https://www.terrorism-info.org.il/Data/pdf/PDF_19045_2.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://www.btselem.org/sites/default/files/sites/default/files2/200503_gaza_prison_english.pdf
https://www.btselem.org/sites/default/files/sites/default/files2/200503_gaza_prison_english.pdf
https://www.gisha.org/UserFiles/File/publications_english/Disengagement_Danger_6feb_06.pdf
https://news.un.org/en/story/2002/07/40242-middle-east-quartet-agrees-work-towards-two-state-solution-annan-reports
https://peacemaker.un.org/sites/peacemaker.un.org/files/IL%20PS_030430_PerformanceBasedRoadmapTwo-StateSolution.pdf
https://peacemaker.un.org/sites/peacemaker.un.org/files/IL%20PS_030430_PerformanceBasedRoadmapTwo-StateSolution.pdf
https://www.un.org/unispal/document/auto-insert-180015/
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constructed with foreign donor support and opened in 1998, but was destroyed by 

Israel during the Second Intifada. 35  

2.1.2 Israel’s “disengagement” from Gaza 

25. In 2004 the Israeli cabinet and the Knesset approved a plan to “disengage” from 

Gaza. Pursuant to this policy, in August and September 2005, Israel withdrew its 

security forces from inside Gaza and relocated Israeli civilians out of settlements 

in Gaza to other areas.36 Since that time, the population of Gaza has been almost 

exclusively37 Palestinian Arab, of which 98-99% is Muslim and less than 1% is 

Christian.38  

26. However, while the disengagement involved the removal of Israel’s physical 

presence inside Gaza, it did not signal a complete end to Israel’s power over Gaza. 

Israel maintained control over the land borders, airspace, and the sea adjacent to 

Gaza.39 It also imposed a no-go “buffer zone” along the inside of Gaza’s land 

 
discussions. See Agreed Documents on Movement and Access from and to Gaza: Agreement on 

Movement and Access & Agreed Principles for Rafah Crossing, 15 November 2005, p. 3. Various plans 

for an international seaport have been under discussion, but none have yet been agreed. See A. Ashar 

and Gaza Seaport Group of Experts, Gaza Ports Alternatives, 10 January 2019; Can Palestinian Ports Be 

Developed in Gaza to Relieve the Humanitarian Crisis?, Jerusalem Center for Public Affairs, 6 February 

2018.  
35 Israel bombs Gaza airport control tower, Irish Times, 12 December 2001; Mohammed Omer, Gaza 

airport: hopes that dreams will be a reality again, Middle East Eye, 12 February 2015;  20 years after its 

opening, destroyed Gaza airport embodies grounded peace hopes, The Times of Israel, 12 September 

2018. 
36 The Disengagement Plan – general outline, 18 April 2004; Israeli Ministry of Foreign Affairs, The 

Cabinet Resolution Regarding the disengagement Plan, 6 June 2004; Israeli Ministry of Foreign Affairs, 

Exit of IDF Forces from the Gaza Strip completed, 12 September 2005.  
37 We have been unable to identify open-source material detailing how many foreign workers (for 

example, employees of international organizations or NGOs) live in Gaza. Nor have we been able to 

ascertain whether any non-Palestinian Israeli citizens live in Gaza, even on a temporary basis. We note 

that Israeli regulations permit Israelis to enter Gaza only in “humanitarian cases that have been 

examined in detail and in exceptional, unique and urgent circumstances” and it is not clear what 

duration of stay in Gaza is permitted (see page 20 of the Status of Authorizations for Palestinians, 

February 2022, which is addressed generally below at paragraph 80). It therefore seems likely that any 

Jewish Israeli population in Gaza is very small, explaining why it is treated as negligible by sources 

giving the population as entirely Palestinian.  
38 CIA World Fact Book, Gaza Strip, last updated 27 September 2022 (noting that since Israel’s 

disengagement in 2005, there is no Jewish population in Gaza). 
39 Human Rights Council, A/HRC/12/48, Human Rights in Palestine and other Occupied Arab 

Territories, Report of the United Nations Fact-Finding Mission on the Gaza Conflict, 25 September 2009 

(Goldstone Report), para. 187 (“Israel removed both settlements and military bases protecting the 

settlers from the Gaza Strip, redeploying on Gaza’s southern border and repositioning its forces to other 

areas just outside the Gaza Strip. In addition to controlling the borders, coastline and airspace, after the 

implementation of the disengagement plan, Israel continued to control Gaza’s telecommunications, 

 

https://peacemaker.un.org/israelopt-accessgaza2005
https://peacemaker.un.org/israelopt-accessgaza2005
http://www.asafashar.com/Gaza%20Port%20Alternatives%20(5.0).pdf
https://jcpa.org/article/can-palestinian-ports-developed-gaza-relieve-humanitarian-crisis/
https://jcpa.org/article/can-palestinian-ports-developed-gaza-relieve-humanitarian-crisis/
https://www.irishtimes.com/news/israel-bombs-gaza-airport-control-tower-1.407103
https://www.middleeasteye.net/fr/news/gaza-airport-hopes-dreams-will-be-reality-again-1607574629
https://www.middleeasteye.net/fr/news/gaza-airport-hopes-dreams-will-be-reality-again-1607574629
https://www.timesofisrael.com/20-years-after-its-opening-destroyed-gaza-airport-embodies-grounded-peace-hopes/
https://www.timesofisrael.com/20-years-after-its-opening-destroyed-gaza-airport-embodies-grounded-peace-hopes/
https://reliefweb.int/report/occupied-palestinian-territory/disengagement-plan-general-outline
https://www.gov.il/en/Departments/news/the-cabinet-resolution-regarding-the-disengagement-plan-6-jun-2004
https://www.gov.il/en/Departments/news/the-cabinet-resolution-regarding-the-disengagement-plan-6-jun-2004
https://www.gov.il/en/departments/news/exit-of-idf-forces-from-the-gaza-strip-completed-12-sep-2005
https://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/50en.pdf
https://www.cia.gov/the-world-factbook/countries/gaza-strip/#people-and-society
https://www.legal-tools.org/doc/ca9992/
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border, as well as another no-go zone at sea off Gaza’s coast, both enforced by the 

Israeli Defense Forces (“IDF”). The width of the “buffer zone” is 100 metres for 

farmers and 300 metres for all others.40 At sea, Israel prohibits fishing beyond a 

distance from the coast which has varied over time between 3 and 15 nautical 

miles.41   

27. Following the withdrawal, the Israeli government issued an order regulating five 

border crossings and their respective uses between Israel and Gaza.42 In December 

2005, authorisation was granted to the Minister of Defense to determine whether 

to open or close border crossings between Israel and Gaza, and in April 2006, the 

Israeli government issued a general policy that “subject to security considerations, 

the crossings from Israel to the Gaza Strip will remain open in order to allow 

entrance of humanitarian aid into the Gaza Strip.”43 

28. Israel and the PA also reached agreements relating to crossing points with Israel 

and the Rafah border crossing between Egypt and Gaza: the Agreement on 

Movement and Access and the Agreed Principles for Rafah Crossing (“Agreement on 

Movement and Access”).44 These agreements purported to guarantee minimum 

levels of movement across the borders on a continuous basis while establishing 

security screening and the involvement of international actors for oversight. For 

example, the Agreement on Movement and Access called for the export of 400 

agricultural trucks per day through the Karni crossing with Israel by the end of 

2006.45 This number would still have constituted a lower level of traffic than existed 

before the Second Intifada,46 but the target was never reached because 

 
water, electricity and sewage networks, as well as the population registry, and the flow of people and 

goods into and out of the territory while the inhabitants of Gaza continued to rely on the Israeli 

currency.”). 
40 Gisha, Closing in: Life and Death in Gaza’s Access Restricted Areas, August 2018, pp. 6-8. 
41 UNCTAD, A/75/310, Economic costs of the Israeli occupation for the Palestinian people: the Gaza 

Strip under closure and restrictions, 13 August 2020, para. 7 (citing OCHA, Gaza’s fisheries: record 

expansion of fishing limit and relative increase in fish catch; shooting and detention incidents at sea 

continue, Humanitarian Bulletin, October 2019). See also, Breaking the Silence, Military Rule: 

Testimonies of soldiers from the Civil Administration, Gaza DCL and COGAT, 2011-2021, pp. 70-71 

(“...every once in a while, [the fishing zone] would expand, contract, depending on what the State of 

Israel wanted. And I remember, if it was in response to rockets or something like that, the fishing zone 

would get reduced or totally shut down.”). 
42 Described in The Association for Civil Rights in Israel et al. v The Minister of Defense et al., HCJ 5841/06, 

25 February 2007, para. 3. 
43Ibid., para. 3 (quoting Cabinet Communique (Special Session), Israeli Ministry of Foreign Affairs, 11 

April 2006). 
44 Agreed Documents on Movement and Access from and to Gaza: Agreement on Movement and 

Access & Agreed Principles for Rafah Crossing, 15 November 2005. 
45 Ibid., p. 2. 
46 Goldstone Report, para. 318. 

https://gisha.org/UserFiles/File/publications/ARA_EN.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://www.ochaopt.org/content/gaza-s-fisheries-record-expansion-fishing-limit-and-relative-increase-fish-catch-shooting
https://www.ochaopt.org/content/gaza-s-fisheries-record-expansion-fishing-limit-and-relative-increase-fish-catch-shooting
https://www.ochaopt.org/content/gaza-s-fisheries-record-expansion-fishing-limit-and-relative-increase-fish-catch-shooting
https://www.breakingthesilence.org.il/inside/wp-content/uploads/2022/07/Military_rule_testimony_booklet.pdf
https://www.breakingthesilence.org.il/inside/wp-content/uploads/2022/07/Military_rule_testimony_booklet.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/39a82e2ca42b52974125673e00508144/72882c7aca134313c12575bc002a75d2?openDocument
https://peacemaker.un.org/israelopt-accessgaza2005
https://peacemaker.un.org/israelopt-accessgaza2005
https://www.legal-tools.org/doc/ca9992/
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implementation of the Agreement on Movement and Access was ended by Israel 

in June 2006 following Hamas’ capture of an Israeli soldier, Gilad Shalit.47 

29. In addition to continuing to control borders, after the disengagement Israel also 

maintained at least some level of control over many essential services in Gaza, 

including telecommunications, water, electricity, sewage, and the population 

registry, as described further below. The IDF remained present in areas just outside 

Gaza’s borders, and Israel explicitly referred to its readiness to use defensive force 

(“both preventive and reactive”) in Gaza.48 As elaborated below, Israeli military 

activity in Gaza has been a continuing reality since that time, not a mere theoretical 

threat. 

2.1.3 Hamas’ electoral victory and related events 

30. The two main Palestinian political movements are Fatah and Hamas. Fatah was 

formerly known as the Palestinian National Liberation Movement. It was led by 

Yasser Arafat until his death in 2004, and is now led by Mahmoud Abbas.  

31. Hamas was established in 1987. It describes itself as “a national liberation and 

resistance movement” which aims to “liberate Palestine and confront the Zionist 

project” and “[i]ts frame of reference is Islam, which determines its principles, 

objectives and means.”49 In the May 2017 iteration of its principles and policies, 

Hamas confirmed that it views Israel’s existence as illegal50 and espouses armed 

resistance.51 

32. Fatah has dominated the PA. It won the first PA’s legislative elections in 1996.52 

Arafat was the PA’s first President; Abbas won elections held after his death in 

2005.53 

33. On 25 January 2006, Change and Reform, Hamas’ political coalition, won the 

legislative election of the PA.54 The Quartet issued a statement indicating its 

conclusion “that it was inevitable that future assistance to any new [Palestinian] 

 
47 See below at paragraph 34. The crossing at Karni has not been fully operational since June 2007. From 

that time until 2011 a conveyer belt operated for limited imports into Gaza of grain and building 

materials. In March 2011 Israel announced the complete closure of Karni crossing. See UN, OPT Gaza 

food situation tight as Karni crossing closed, 7 March 2011. 
48 Goldstone Report, para. 187.  
49  Hamas, A Document of General Principles and Policies, 1 May 2017, para. 1. See also, Hamas, The 

Covenant of the Islamic Resistance Movement, 18 August 1988 
50 Hamas, A Document of General Principles and Policies, May 2017, paras 18-23.  
51 Ibid., paras 24-26. 
52 European Council on Foreign Relations, Mapping Palestinian Politics, Palestinian Legislative Council 

(PLC). 
53 European Council on Foreign Relations, Mapping Palestinian Politics, Office of the President. 
54 Ibid.  

https://www.un.org/unispal/document/auto-insert-200928/
https://www.un.org/unispal/document/auto-insert-200928/
https://www.legal-tools.org/doc/ca9992/
https://hamas.ps/en/post/678/A-Document-of-General-Principles-and-Policies
https://avalon.law.yale.edu/20th_century/hamas.asp
https://avalon.law.yale.edu/20th_century/hamas.asp
https://hamas.ps/en/post/678/A-Document-of-General-Principles-and-Policies
https://ecfr.eu/special/mapping_palestinian_politics/palestine_legislative_council/
https://ecfr.eu/special/mapping_palestinian_politics/palestine_legislative_council/
https://ecfr.eu/special/mapping_palestinian_politics/presidency/
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Government would be reviewed by donors against that Government’s 

commitment to the principles of non-violence, recognition of Israel, and 

acceptance of previous agreements and obligations, including the Road Map.”55 

These requirements became known as the “Quartet Principles”. Western donors 

began diverting aid to international agencies, rather than providing it to the PA, 

on the basis of Hamas’ refusal to agree to the Quartet Principles.56 Israel announced 

a range of measures, including withholding transfers of money to the (soon to be 

Hamas-controlled) PA, stating that this was based on Hamas’ refusal to accept the 

Quartet Principles.57  

34. Further violent conflict between Hamas and Israel also occurred in Gaza soon after 

the elections. In June 2006 three Palestinian groups, including the armed wing of 

Hamas (Izz al-Din al-Qassam Brigades), attacked the IDF near the Kerem Shalom 

crossing, killing two soldiers and taking a third (Gilad Shalit) prisoner. Israel 

launched combat operations in response.58 During the course of the Israeli reaction, 

key infrastructure was damaged,59 including the Gaza power station.60 Israel 

closed border crossings with Gaza,61 although it continued to provide for some 

access to basic goods into Gaza, as well as construction and industrial materials 

and agricultural products.62 

35. According to the 2009 Report of the UN Fact-Finding Mission on the Gaza Conflict 

(“Goldstone Report”): 

From the disengagement until November 2006, the Israeli armed forces fired 

approximately 15,000 artillery shells and conducted more than 550 air strikes into 

the Gaza Strip. Israeli military attacks killed approximately 525 people in Gaza. 

Over the same period at least 1,700 rockets and mortars were fired into Israel by 

Palestinian militants, injuring 41 Israelis. The conflict culminated, in 2006, in the 

Israeli military incursions into Gaza, codenamed “Summer Rains” and “Autumn 

Clouds”, the latter focusing on the north of the Strip around the town of Beit 

 
55 Statement by Middle East Quartet, 30 January 2006. 
56 The Saban Center for Middle East Policy at Brookings, The Middle East Quartet: A Post-Mortem, 

Analysis Paper No. 25, February 2012, pp. 20-21. 
57 Israeli Ministry of Foreign Affairs, Cabinet communique, 19 February 2006. 
58 Goldstone Report, para. 189. 
59 OCHA, Situation Report, Gaza Strip, 7-24 August, 3pm, 26 August 2006; Goldstone Report, para. 189. 
60 See below at paragraph 118. 
61 OCHA, Situation Report: Escalation in the Conflict in the Gaza Strip, 27 June 2006; OCHA, Situation 

Report, Gaza Strip, 7-24 August, 3pm, 26 August 2006; The Association for Civil Rights in Israel et al. v The 

Minister of Defense et al., HCJ 5841/06, 25 February 2007, para. 3.  
62 The Association for Civil Rights in Israel et al. v The Minister of Defense et al., HCJ 5841/06, 25 February 

2007, paras 8-9.  

http://www.quartetoffice.org/files/server/statments/Quartet%20Statement%2030%20Jan%202006.pdf
https://www.brookings.edu/wp-content/uploads/2016/06/02_middle_east_elgindy_b-1.pdf
https://www.gov.il/en/departments/news/cabinet-communique-19-feb-2006
https://www.legal-tools.org/doc/ca9992/
https://www.ochaopt.org/sites/default/files/GazaStripOCHA_sitrep_24August06.pdf
https://www.legal-tools.org/doc/ca9992/
https://www.un.org/unispal/document/auto-insert-204609/
https://www.ochaopt.org/sites/default/files/GazaStripOCHA_sitrep_24August06.pdf
https://www.ochaopt.org/sites/default/files/GazaStripOCHA_sitrep_24August06.pdf
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/39a82e2ca42b52974125673e00508144/72882c7aca134313c12575bc002a75d2?openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/39a82e2ca42b52974125673e00508144/72882c7aca134313c12575bc002a75d2?openDocument
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/39a82e2ca42b52974125673e00508144/72882c7aca134313c12575bc002a75d2?openDocument
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Hanoun, where shortly after the end of the military operations in November 19 

people, of whom 18 of the same family, were killed by artillery fire in one incident.63 

36. Meanwhile, Fatah had refused to relinquish control of key institutions to Hamas, 

leading to an outbreak of violence between Hamas and Fatah.64 Eventually, Hamas 

managed to take control of Gaza in June 2007. Fatah formed a separate “emergency 

government” in the West Bank.65 This division of Palestinian governance has 

continued since, with power held by Hamas in Gaza and Fatah in the West Bank. 

Fatah has retained dominance in the Palestine Liberation Organization (“PLO”), 

under President Abbas, and controls the PA.  

37. This political divide between Gaza and the West Bank also interacts with, and can 

be reinforced by, Israel’s approach towards the two areas. Israel has stated that it 

has developed a ”separation policy” regarding Gaza and the West Bank,66 

although it is unclear what the origins or the exact contours of the policy are.67 Its 

central objectives appear to be to maintain “separation” between Gaza and the 

West Bank, and also apparently to establish a difference in treatment between the 

two areas.68  

2.1.4 Intensification of the closure  

38. Israel declared Gaza a “hostile territory” and imposed sanctions on 19 September 

2007. According to a government press release, it decided to impose “[a]dditional 

sanctions” on “the Hamas regime” to restrict the passage of “various goods” and 

people into and out of Gaza, and to reduce the supply of fuel and electricity 

available in Gaza.69 

39. The new measures had a significant impact on the movement of goods. Imports to 

Gaza fell to around a quarter of former levels, and exports became virtually non-

 
63 Goldstone Report, para. 195. 
64 Goldstone Report, para. 190. 
65 R. Barron and A. Gallagher, Palestinians’ Divided House Hampers Peace, United States Institute of 

Peace, 1 July 2021.  
66 See below at paragraphs 86 and 98. 
67 Gisha, The Separation Policy: List of references prepared by Gisha, p. 1 (“This term [“policy of 

separation”] reappears in official statements and is described as having both political and security 

goals. It remains unclear whether there is a well-defined and carefully considered policy that carries 

this title and if so, what its goals might be, what government branch formulated it and if it has been 

discussed in any political forum.” [emphasis omitted]). 
68 As Gisha explains, the Hebrew word “bidul”, which is used for the policy, means not only “to 

separate” but also “to create a distinction or to differentiate between two things”. See Gisha, Area G: 

From Separation to Annexation, June 2020, p. 7. 
69 Israeli Ministry of Foreign Affairs, Security Cabinet declares Gaza hostile territory, 19 September 

2007. A larger section of the statement is quoted below at paragraph 389. 

https://www.legal-tools.org/doc/ca9992/
https://www.legal-tools.org/doc/ca9992/
https://www.usip.org/publications/2021/07/palestinians-divided-house-hampers-peace
https://gisha.org/UserFiles/File/publications/separation_policy_2014.pdf
https://gisha.org/UserFiles/File/publications/Area_G/From_Separation_to_Annexation_2020_EN.pdf
https://gisha.org/UserFiles/File/publications/Area_G/From_Separation_to_Annexation_2020_EN.pdf
https://www.gov.il/en/Departments/General/security-cabinet-declares-gaza-hostile-territory
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existent for a time.70 The movement of people into and out of Gaza was further 

controlled. These measures and their impacts are elaborated below in sections 2.2 

and 2.4 of this opinion. 

40. In litigation concerning the closure, Israel argued that its controls on the movement 

of people and goods into Gaza are part of its armed conflict with Hamas, and 

asserted that it aims to ensure minimum humanitarian conditions:  

 …various kinds of restrictions have been imposed on the movement of people 

through the crossings. Furthermore, restrictions have been imposed on the transfer 

of goods into the Gaza Strip and out of it and restrictions have been imposed on the 

supply of fuel and electricity to the Gaza Strip. All this is done while carefully 

preventing the development of a situation that could lead to a humanitarian crisis, 

as per the undertakings of the State of Israel. … 

…the documents requested by the Petitioners concern the very heart of this policy. 

In other words, the Petitioners are requesting documents that detail the 

implementation of this policy, which constitutes a material part of the armed 

conflict between Israel and Hamas. … 

Israel’s conduct toward the Gaza Strip, including the restrictions on transferring 

goods, is a central pillar in the measures at Israel’s disposal as part of the armed 

conflict between it and Hamas....71 [emphasis omitted] 

41. When challenged about whether this policy complies with international human 

rights obligations – including before UN bodies – Israel has maintained that it does 

not owe human rights obligations towards people living in Gaza.72 Israel’s position 

is that it is required only to “provide the essential humanitarian needs of the 

civilian population”.73 A range of justifications and explanations have been given 

for the closure over time by Israeli officials. These statements are discussed in 

section 8.2 below. 

 
70 Goldstone Report, para. 318. 
71 Unofficial translation by Gisha of Excerpts from the April 25, 2010 State of Israel’s response to Gisha’s 

petition pursuant to the Freedom of Information Law, A.P. 274/09 (Tel Aviv) Gisha-Legal Center for 

Freedom of Movement v State of Israel – Defense Ministry, paras 26-32.  
72 See, for example, Economic and Social Council, E/1990/6/Add.32, Implementation of the International 

Covenant on Economic, Social and Cultural Rights, Second periodic reports submitted by States parties 

under articles 16 and 17 of the Covenant: Israel, 16 October 2001, paras 5-7; UN, Press Release, Human 

Rights Committee Considers Report of Israel, 20 October 2014; OHCHR, Press Release, In Dialogue 

with Israel, experts of Committee on Economic Social and Cultural Rights say human rights obligations 

extend to territories under the country’s effective control, 3 October 2019; Human Rights Committee, 

CCPR/C/SR.3115, Summary record of the 3115th meeting, 20 October 2014, 112th Session, para. 21; 

Human Rights Committee, CCPR/C/SR.2718, Summary record of the 2718th meeting, 14 July 2010, 99th 

Session, paras 14-15.  
73 Referring to the Israeli Supreme Court decision in Jaber Al-Bassiouni and others v Prime Minister and 

Minister of Defense, 30 January 2008, HCJ 9132/07, para. 21. (“Al-Bassiouni v Prime Minister”) 

https://www.legal-tools.org/doc/ca9992/
http://www.gisha.org/UserFiles/File/HiddenMessages/StateResponseEng250410.pdf
http://www.gisha.org/UserFiles/File/HiddenMessages/StateResponseEng250410.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2f1990%2f6%2fAdd.32&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2f1990%2f6%2fAdd.32&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2f1990%2f6%2fAdd.32&Lang=en
https://www.un.org/unispal/document/auto-insert-209541/
https://www.un.org/unispal/document/auto-insert-209541/
https://www.ohchr.org/en/press-releases/2019/10/dialogue-israel-experts-committee-economic-social-and-cultural-rights-say
https://www.ohchr.org/en/press-releases/2019/10/dialogue-israel-experts-committee-economic-social-and-cultural-rights-say
https://www.ohchr.org/en/press-releases/2019/10/dialogue-israel-experts-committee-economic-social-and-cultural-rights-say
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fSR.%203115&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fSR.2718&Lang=en
https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Ahmed%20v.%20Prime%20Minister.pdf
https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Ahmed%20v.%20Prime%20Minister.pdf
https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Ahmed%20v.%20Prime%20Minister.pdf
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42. In January 2008, the Israeli Supreme Court issued a judgment examining electricity 

and fuel provision to Gaza in Al-Bassiouni v Prime Minister. The Court effectively 

approved the Israeli government’s approach, holding that reducing fuel and 

electricity – required to run sewage and water pumps, as well as hospitals – was 

permissible so long as minimum humanitarian needs are met. The Supreme Court 

reasoned: 

The question confronting us is whether the various restrictions upon the supply of 

fuel and electricity to the Gaza Strip harm the essential humanitarian needs of the 

residents of the Gaza Strip. As we said in our decision of 29 November 2007, the 

State of Israel is under no obligation to allow an unlimited amount of electricity and 

fuel to enter the Gaza Strip in circumstances in which some of these commodities 

are in practice being used by the terrorist organizations in order to attack Israeli 

civilians. The duty of the State of Israel derives from the essential humanitarian needs of 

the inhabitants of the Gaza Strip. The respondents are required to discharge their 

obligations under international humanitarian law, which requires them to allow the 

Gaza Strip to receive only what is needed in order to provide the essential humanitarian 

needs of the civilian population.74 [emphasis added] 

43. Details of the specific restrictions imposed, and their current form, are set out 

further below in section 2.2. The remainder of this section sets out some key 

developments since 2007 which have impacted the closure. 

2.1.5 Increase in hostilities between Israel and Hamas 

44. A period of hostilities began in February 2008, followed eventually by an informal 

ceasefire between Israel and Hamas which came into effect on 19 June 2008.75 

Although the “lull” arrangement reduced the level of violence, rocket and mortar 

attacks on Israel from some armed groups in Gaza continued.76 Hamas argued that 

Israel was violating the ceasefire by continuing to close border crossings in 

response to rocket attacks.77 This continued,78 with a marked escalation of both 

attacks and closure restrictions in November and December 2008.79  

 
74 Al-Bassiouni v Prime Minister, para 11. See also, paras 12-16, 21.  
75 Goldstone Report, paras 196-197, 223-226.  
76 See Intelligence and Terrorism Information Center at the Israel Intelligence Heritage & 

Commemoration Center, The Six Months of the Lull Arrangement, December 2008, para. 3; Goldstone 

Report, paras 227-253. 
77 Goldstone Report, paras 227-253, especially para. 231.  
78 For Israeli records of rocket and mortar attacks throughout this period, and border closures in 

response, see Intelligence and Terrorism Information Center at the Israel Intelligence Heritage & 

Commemoration Center, The Six Months of the Lull Arrangement, December 2008, pp. 42-45. 
79 See R. McCarthy, Gaza truce broken as Israeli raid kills six Hamas gunmen, The Guardian, 5 

November 2008; J. Hider, Six die in Israeli attack over Hamas “tunnel under border to kidnap soldier”, 

The Times, 6 November 2008; M. Oster, Israel closes Gaza crossings after attack, Jewish Telegraphic 

 

https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Ahmed%20v.%20Prime%20Minister.pdf
https://www.legal-tools.org/doc/ca9992/
https://www.terrorism-info.org.il/Data/pdf/PDF_08_300_2.pdf
https://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-48.pdf
https://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-48.pdf
https://www.legal-tools.org/doc/ca9992/
https://www.terrorism-info.org.il/Data/pdf/PDF_08_300_2.pdf
https://www.theguardian.com/world/2008/nov/05/israelandthepalestinians
https://www.thetimes.co.uk/article/six-die-in-israeli-attack-over-hamas-tunnel-under-border-to-kidnap-soldier-c2gf0v9r7m9
https://www.jta.org/2008/11/25/israel/israel-closes-gaza-crossings-after-attack
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45. Israel began a further military operation in Gaza on 27 December 2008.80 Gaza was 

shelled, followed by a ground attack. The loss of life was significant, as was 

damage to infrastructure.81 On 3 January 2009, the Minister of Defense imposed a 

naval blockade of 20 nautical miles to block access in and out of Gaza by sea.82 The 

IDF military operation, named Operation “Cast Lead” by Israel, took place until 

18 January 2009, ending with Israel’s declaration of a ceasefire.83  

2.1.6 Improvements in transparency 

46. During the period described above, no official list or policy was publicly available 

regarding which items were permitted (or prohibited) by Israel to pass through 

the border into Gaza.84 A case-by-case approach meant that importers and 

humanitarian agencies were unable to predict which goods would be permitted to 

enter.85 The Israeli NGO Gisha attempted to address this problem by publishing a 

list of items that were de facto prohibited and permitted through the border by 

Israeli officials.86 

47. In June 2010, in the context of renewed negotiations between Israel and the PA,87 

Israel announced certain changes to this regime of controls. By a decision of the 

Security Cabinet on 20 June 2010, Israel undertook to:  

1. Publish a list of items not permitted into Gaza that is limited to weapons and war 

materiel, including problematic dual-use items. All items not on this list will be 

permitted to enter Gaza. 

2. Enable and expand the inflow of dual-use construction materials for approved 

PA-authorized projects (schools, health facilities, water, sanitation, etc.) that are 

under international supervision and for housing projects such as the U.N. housing 

 
Agency, 25 November 2008; Israel Security Agency, Weekly Update, 5 - 12 November 2008; OCHA, 

The Humanitarian Monitor, No. 31, November 2008. See also, Goldstone Report, paras 254-266. 
80 Goldstone Report, para. 267. 
81 UNCTAD, A/75/310, Economic costs of the Israeli occupation for the Palestinian people: the Gaza 

Strip under closure and restrictions, 13 August 2020, para. 13(a) (“During the hostilities that lasted from 

27 December 2008 to 18 January 2009, nearly 1,400 Palestinians and 13 Israelis were killed. In addition, 

5,380 people were wounded, and some 60,000 homes were damaged or destroyed, leaving some 20,000 

people homeless”). See also, Institute for Middle East Understanding, Operation Cast Lead, 4 January 

2012. 
82  Report of the Secretary-General’s Panel of Inquiry on the 31 May 2010 Flotilla Incident, September 

2011, para. 46; The Public Commission to Examine the Maritime Incident of 31 May 2010, The Turkel 

Commission, Report, Part one, 23 January 2011, para. 26. 
83 BBC, Israel declares ceasefire in Gaza, 18 January 2009; N. al-Mughrabi, Hamas announces ceasefire 

after Israel declares truce, Reuters, 19 January 2009.  
84 Gisha, Partial List of Items Prohibited/Permitted into the Gaza Strip, June 2010.  
85 T. Franks, Details of Gaza blockade revealed, BBC News, 3 May 2010. 
86 Gisha, Partial List of Items Prohibited/Permitted into the Gaza Strip, June 2010. 
87 I. Black, Israel and Palestinians enter indirect peace talks mediated by US, The Guardian, 9 May 2010; 

UN News, Middle East: as proximity talks start, hopes for progress voiced at UN, 10 May 2010.  

https://www.shabak.gov.il/SiteCollectionImages/english/TerrorInfo/weekly-update-12-11-08-En.pdf
https://www.ochaopt.org/sites/default/files/ocha_opt_humanitarian_monitor_2008_11_1_english.pdf
https://www.legal-tools.org/doc/ca9992/
https://www.legal-tools.org/doc/ca9992/
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://imeu.org/article/operation-cast-lead
http://news.bbc.co.uk/1/hi/world/middle_east/7835794.stm
https://www.reuters.com/article/us-palestinians-israel-sb-idUSTRE50H1OE20090118
https://www.reuters.com/article/us-palestinians-israel-sb-idUSTRE50H1OE20090118
https://www.gisha.org/UserFiles/File/publications/Products060610_Eng(1).pdf
http://news.bbc.co.uk/2/hi/8654337.stm
https://www.gisha.org/UserFiles/File/publications/Products060610_Eng(1).pdf
https://www.theguardian.com/world/2010/may/09/israel-palestinians-indirect-peace-talks
https://news.un.org/en/story/2010/05/338052
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development being completed at Khan Yunis. Israel intends to accelerate the 

approval of such projects in accordance with accepted mechanisms and procedures. 

3. Expand operations at the existing operating land crossings, thereby enabling the 

processing of a significantly greater volume of goods through the crossings and the 

expansion of economic activity. 

4. Add substantial capacity at the existing operating land crossings and, as more 

processing capacity becomes necessary and when security concerns are fully 

addressed, open additional land crossings. 

5. Streamline the policy of permitting the entry and exit of people for humanitarian 

and medical reasons and that of employees of international aid organizations that 

are recognized by the [Government of Israel]. As conditions improve, Israel will 

consider additional ways to facilitate the movement of people to and from Gaza. 

6. Israel will continue to facilitate the expeditious inspection and delivery of goods 

bound for Gaza through the port of Ashdod.88 

48. Following this decision, Israel published a list of materials which require special 

permissions for import, particularly “dual-use” items (those with potential civilian 

and military uses). Despite this apparent increase in transparency, a lack of clarity 

about what constitutes dual-use items has continued.89 This system for regulating 

the import of dual-use items into Gaza, and the difficulties with it, is explained 

below at section 2.2.1. 

49. Despite Israel’s stated commitment in points 3 and 4 of the Security Cabinet 

decision to expanding operations and capacity at land crossings, the converse has 

happened. Of the five land crossings between Gaza and Israel which operated in 

2006, only two function today: Erez for people; Kerem Shalom for goods. The 

crossing at Karni was closed permanently in March 2011.90 The crossing at Sufa has 

not functioned regularly since 2008, and after a period of exceptional operation in 

March-April 2011 it was closed completely. The Nahal Oz crossing was closed in 

2010.91 

 
88 Israeli Prime Minister’s Office, Statement Following the Israeli Security Cabinet Meeting, 20 June 

2010. See also, Israeli Ministry of Foreign Affairs, Briefing: Israel’s new policy towards Gaza, 5 July 

2010. 
89 See below at paragraph 64. See also, Gisha, Trading in the Dark, updated October 2021, p. 9. 
90 See above, footnote 47. 
91 OCHA, The Gaza Strip: The Humanitarian Impact of the blockade, July 2015; OCHA, Gaza Strip: 

Access and Movement, April 2019. 

https://www.gov.il/en/Departments/news/spokemediniyut206010
https://reliefweb.int/report/occupied-palestinian-territory/briefing-israels-new-policy-towards-gaza
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://unispal.un.org/pdfs/OCHA_BLOCKADE.pdf
https://upload.wikimedia.org/wikipedia/commons/6/6a/Gaza_Strip_Access_Restrictions.pdf
https://upload.wikimedia.org/wikipedia/commons/6/6a/Gaza_Strip_Access_Restrictions.pdf


 

18 

 

50. The June 2010 decision was also criticised by some for not going far enough, 

especially because it did not address exports from Gaza and made minimal 

substantive change to policies regarding the movement of people.92 

2.1.7 Further hostilities and the Gaza Reconstruction Mechanism  

51. From 7 July to 26 August 2014, intense hostilities again occurred between the IDF, 

Hamas and other Palestinian armed groups. These hostilities caused significant 

destruction of infrastructure within Gaza.93 In September 2014 the Gaza 

Reconstruction Mechanism (“GRM”) was established by an agreement between 

Israel, the PA, and the UN with the stated aim of addressing that loss of 

infrastructure.94 The GRM Agreement establishes a system to implement import 

restrictions regarding construction materials designated by Israel as dual-use, with 

involvement from the PA and monitoring undertaken by the UN. The GRM is 

discussed further below in section 2.2.1. 

52. Hostilities continue to periodically break out between Israel and Palestinian armed 

groups in Gaza, including Hamas and Islamic Jihad, most recently in May 2021 

and August 2022.95  

2.2 Key Israeli regulatory frameworks involved in the closure  

53. The closure has limited or prevented the entry into Gaza of a wide range of 

commodities and services. These include, for example, electricity, air transport and 

shipping, water and waste management, and currency.  

54. However, the most complex Israeli96 legal frameworks relate to the entry and exit 

of goods and people. In this section we identify their key aspects. These 

frameworks are overseen by Israel’s Unit for the Coordination of Government 

Activities in the Territories (“COGAT”). COGAT is within the Ministry of Defense 

and is overseen by the Major General of COGAT, who is a member of the IDF 

General Staff.97 

 
92 Gisha, Unraveling the closure of Gaza: What has and hasn’t changed since the Cabinet decision and 

what are the implications, updated 7 July 2010. 
93 UNCTAD, A/75/310, Economic costs of the Israeli occupation for the Palestinian people: the Gaza 

Strip under closure and restrictions, 13 August 2020, para. 13(c). 
94 The Agreement establishing the GRM has never been made public by the GRM or the parties to the 

Agreement. A leaked version is available at: A. Abunimah, UN database for Gaza aid may give Israel 

targets to attack – secret memo, The Electronic Intifada, 13 January 2016. 
95 Timeline: Major flare-ups between Israel and Palestinians in Gaza, Reuters, 7 August 2022. 
96 We recognise that Egyptian border control also plays a role in the movement of goods and people 

into and out of Gaza. That issue is considered below in sections 2.3, 2.4.1 and 2.4.2. 
97 Israel Government website, Coordination of Government Activities in the Territories.  

http://www.gisha.org/UserFiles/File/publications/UnravelingTheClosureEng.pdf
http://www.gisha.org/UserFiles/File/publications/UnravelingTheClosureEng.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://electronicintifada.net/blogs/ali-abunimah/un-database-gaza-aid-may-give-israel-targets-attack-secret-memo
https://electronicintifada.net/blogs/ali-abunimah/un-database-gaza-aid-may-give-israel-targets-attack-secret-memo
https://www.reuters.com/world/middle-east/major-flare-ups-between-israel-palestinians-gaza-2022-08-07/
https://www.gov.il/en/departments/about/aboutcogat
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2.2.1 Goods  

55. Throughout most of the period of the closure, goods entering or leaving Gaza to 

Israel or the West Bank have passed through the Kerem Shalom Crossing, now the 

only commercial crossing on the Gaza-Israel border.98 Since 2018, some goods have 

moved through the Salah a-Din Crossing, a second but smaller commercial 

crossing on Gaza’s border with Egypt.99 

56. A complicated set of regulations exists regarding the movement of goods between 

Israel and Gaza. In respect of imports, a key distinction is drawn between goods 

which are considered dual-use and those which are not. 

Imports of non-dual-use goods 

57. The import of goods that are not specially designated as dual-use by Israel is 

regulated by the Procedure for Coordination of Entry of Goods into the Gaza Strip.100 A 

permit is generally not required to bring these items into Gaza, but prior 

coordination must be undertaken, which  involves a request through the PA that 

is then transmitted to COGAT. 

58. Various additional protocols apply in respect of some categories of non-dual-use 

items (or categories of items which can include both dual-use and non-dual-use 

goods), however these are less restrictive than those applied to dual-use items.101 

Chemicals, in particular, are subject to a separate permit procedure regardless of 

whether they are considered dual-use or not.102  

59. Fuel is sold by Israel to the PA and private distributors through the Kerem Shalom 

Crossing. At times its entry has been blocked (as discussed below at paragraph 

119).103 

Imports of dual-use goods 

60. The most significant area of import restrictions has been in respect of items 

designated as dual-use by Israel. Regulation of dual-use items is provided for in 

various documents. The key instruments are as follows. 

 
98 See paragraph 49 above regarding the other crossings which operated previously. 
99 See section 2.3 below regarding crossings between Gaza and Egypt. 
100 Procedure for coordination of entry of goods into the Gaza Strip, 2014 (English translation on file 

with authors). See also, Unofficial translation by Gisha of Approval and coordination of transport of goods 

into the Gaza Strip, 2 August 2018, paras 39-48. 
101 Gisha, Trading in the Dark, updated October 2021, pp. 5-8. 
102 Unofficial translation by Gisha of Approval and coordination of transport of goods into the Gaza Strip, 

2 August 2018, para. 4(2); World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison 

Committee, 30 April 2019, para. 26. 
103 Gisha, Trading in the Dark, updated October 2021, p. 6. 

https://www.gov.il/BlobFolder/policy/procedureforcoordinatingtheintroductionofgoodsintogaza/he/%D7%A0%D7%95%D7%94%D7%9C%20%D7%AA%D7%90%D7%95%D7%9D%20%D7%94%D7%9B%D7%A0%D7%A1%D7%AA%20%D7%A1%D7%97%D7%95%D7%A8%D7%95%D7%AA%20%D7%9C%D7%A8%D7%A6%D7%95%D7%A2%D7%AA%20%D7%A2%D7%96%D7%94.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
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61. The Defense Export Control Law of 2007 criminalises transferring dual-use goods 

without a permit.104 The 2016 Counter-Terrorism Law also creates a presumption that 

dual-use goods seized at the border without required reporting are linked to 

terrorist offences.105  

62. Items considered by Israel to be dual-use are identified in the Defense Export 

Control Order 2008.106 It contains one list applicable to both Gaza and the West 

Bank, and a second list of items only considered dual-use for Gaza. Additionally, 

in 2010 the Security Cabinet empowered COGAT to issue directives designating 

further items as dual-use.107  

63. However, identifying which items are considered dual-use (and therefore subject 

to permit processes) has been, and remains, difficult.  

64. As set out above (see paragraph 46), prior to 2010, little information was made 

public about which items Israel would permit into Gaza. In mid-2010 a decision 

was taken to publish lists of restricted items, but human rights groups argued that 

these remained unclear. The Israeli organization Gisha brought litigation seeking 

increased transparency, leading the Supreme Court to require, in May 2016, that 

COGAT provide a website identifying additions or removals to restricted items 

lists.108 Gisha subsequently lamented that the website was not launched until early 

2017.109 In January 2022, Gisha reported that the Arabic and English versions of the 

dual-use list were no longer available on COGAT’s website.110 

65. In addition to transparency concerns, two additional complaints are frequently 

made about the contents of the dual-use list. One is that it is far broader than 

international standards,111 including items which other states do not consider to be 

dual-use (and indeed including items which Israel does not designate as dual-use 

when imported into the West Bank). Secondly, some of the categories identified 

 
104  Gisha, Trading in the Dark, updated October 2021, p. 10. 
105 Unofficial translation by Gisha of Approval and coordination of transport of goods into the Gaza Strip, 

2 August 2018, para. 49. See also, Gisha, Trading in the Dark, updated October 2021, p. 10. 
106 Unofficial translation by Gisha in Gisha, Controlled dual-use items – in English. 
107 Unofficial translation by Gisha of Approval and coordination of transport of goods into the Gaza Strip, 

2 August 2018, para. 2. 
108 Gisha, District Court imposes costs order of 7,000 ILS in favor of Gisha for its Freedom of Information 

petition for the publication of COGAT procedures, 15 May 2016. See also, M. Luft, Living in a Legal 

Vacuum: The Case of Israel’s Legal Position and Policy Towards Gaza Residents, Israel Law Review, Vol. 

51, No. 2, June 2018, fn. 65.  
109 Gisha, District Court imposes costs order of 7,000 ILS in favor of Gisha for its Freedom of Information 

petition and publication of COGAT procedures, dated 15 May 2016 (but clearly updated subsequently). 
110 Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, p. 2. 
111 Such as the Wassenaar Arrangement. 

https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/merchandise/170_2_EN.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://gisha.org/en/district-court-imposes-costs-order-of-7000-ils-in-favor-of-gisha-for-its-freedom-of-information-petition-for-the-publication-of-cogat-procedures/
https://gisha.org/en/district-court-imposes-costs-order-of-7000-ils-in-favor-of-gisha-for-its-freedom-of-information-petition-for-the-publication-of-cogat-procedures/
https://gisha.org/en/district-court-imposes-costs-order-of-7000-ils-in-favor-of-gisha-for-its-freedom-of-information-petition-for-the-publication-of-cogat-procedures/
https://gisha.org/en/district-court-imposes-costs-order-of-7000-ils-in-favor-of-gisha-for-its-freedom-of-information-petition-for-the-publication-of-cogat-procedures/
https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
http://www.wassenaar.org/
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are broad: the World Bank gives the example of a category titled “communications 

equipment, communications supporting equipment, equipment containing 

communications function.”112 This enables an excessively wide range of items to 

be treated as dual-use, and also creates uncertainty. 

66. For those items which are identified as dual-use, or might be, three separate 

potential routes exist for obtaining a permit to import the items into Gaza.  

67. The standard procedure is set out in the August 2018 Procedure for Approval and 

Coordination of Transport of Goods into the Gaza Strip.113 The precise process depends 

on the nature of the goods in question, but in general, applications are submitted 

through the PA to COGAT. Although the regulations state that applications will 

be answered within 45 days,114 the Procedure empowers officials to restart the 45-

day period by requiring additional information or supplementary screening.115 It 

is reported that in practice the application process has been “long, nontransparent, 

and unpredictable”.116 Former IDF soldiers involved in processing requests within 

COGAT have spoken about lengthy delays caused by the dual-use approval 

process, particularly in waiting for clearance from the Israeli Security Agency (“the 

Shin Bet”).117 

68. Secondly, bilateral arrangements have been agreed with Israel by some 

international organizations and Palestinian agencies which create alternative 

procedures.118  

69. Thirdly, since 2014, an alternative channel has been available for some dual-use 

items through the GRM. It was initially intended to focus on regulating imports 

required for reconstruction after the 2014 hostilities and is widely described 

 
112 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 25. According to Gisha, this category has been applied to fax machines, telephones, recording 

devices, cables, optical fibres, and routers: Gisha, Trading in the Dark, updated October 2021, p. 11. 
113 Unofficial translation by Gisha of Approval and coordination of transport of goods into the Gaza Strip, 

2 August 2018, paras 10-34. 
114 Ibid., para. 16, referring to the Defense Export Control Regulations (Licenses) 5768-2008. 
115 Ibid., paras 17-18. 
116 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 26. See also, Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction 

Mechanism, 11 January 2022, pp. 1, 9, 11-12.  
117 Breaking the Silence, Military Rule: Testimonies of soldiers from the Civil Administration, Gaza DCL 

and COGAT, 2011-2021, pp. 73, 74-75, 77-78. For example, at p. 74: “There was the case of the Water 

Authority’s generators, it took more than a year I think to approve them, even though they’re not 

necessarily on the list of dual-use goods. For all sorts of Shin Bet reasons. In the end, they were 

approved and were brought in because it got to the point where particular places in Gaza, and in Israel 

too, were flooded with sewage from Gaza, which is of course a public health disaster.” 
118 Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, pp. 5-6. 

https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
https://www.breakingthesilence.org.il/inside/wp-content/uploads/2022/07/Military_rule_testimony_booklet.pdf
https://www.breakingthesilence.org.il/inside/wp-content/uploads/2022/07/Military_rule_testimony_booklet.pdf
https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
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(including on the GRM website) as “temporary”.119 However, as at the date of this 

opinion, more than eight years after the GRM’s establishment, it continues. Most 

of the buildings destroyed or damaged in 2014 have been rebuilt or repaired.120 In 

the meantime the GRM’s mandate has expanded, such that it is now available for 

any one-off projects (thus excluding businesses with continuing needs for dual-use 

items), and has become the primary avenue for dual-use imports, if measured by 

volume.121  

70. Requests to import via the GRM are made through the PA which transmits them 

to COGAT. The presumed added value of the GRM is that the UN monitors 

construction, ensuring that imported items are not diverted to illicit uses. Despite 

this, Israel retains the power to refuse import requests and to suspend applicants 

from the process. Gisha has criticised Israel for a lack of transparency and 

accessible appellate oversight regarding suspensions.122 

71. Even once permits have been obtained, it is possible that entry can be prevented 

or delayed because of closures or capacity limitations at the border.123 

Exports 

72. The regulation of exports from Gaza is similarly complex. Between 2007 and 2010, 

exports from Gaza were prohibited by Israel, with the exception of limited 

agricultural products destined for Europe.124 Exports remained low until late 2014, 

when Israel began to relax restrictions.125 In 2015, Israel formally removed the 

blanket ban on exports from Gaza, in theory allowing the resumption of trade with 

 
119 GRM website: “The GRM is a temporary mechanism to allow the entry into Gaza of large amounts 

of materials considered ‘dual-use’ for the purposes of reconstruction following the conflict in 2014.” 

[last accessed 4 December 2022] 
120 Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, p. 8; UN Secretary-General, A/76/299–S/2021/749, Peaceful settlement of the question of 

Palestine, 24 August 2021, para. 24. 
121 Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, p. 6. 
122 Ibid., p. 7. 
123 This is explicitly recognised in the August 2018 Procedure: Unofficial translation by Gisha of Approval 

and coordination of transport of goods into the Gaza Strip, 2 August 2018, “General”, paras 1-2: “Goods 

whose entrance is restricted … require individual permits from the relevant authorities for the purpose 

of transport into Gaza. However, any transport of goods into Gaza is made possible subject to the 

capacity of the commercial crossings into the Gaza Strip and to individual coordination of transfer of 

goods into the Gaza Strip.” 
124 Gisha, Trading in the Dark, updated October 2021, p. 13. 
125 Gisha, For the first time in eight years: Gaza farmers ship vegetables for sale in Israel, 12 March 2015. 

https://grm.report/#/about
https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
https://digitallibrary.un.org/record/3938216
https://digitallibrary.un.org/record/3938216
https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://gisha.org/UserFiles/File/LegalDocuments/procedures/general/2.08.18-ENG.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/en/for-the-first-time-in-eight-years-gaza-farmers-ship-vegetables-for-sale-in-israel-2/
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Israel, the West Bank, and elsewhere.126 However, exports have continued to be 

impeded by Israel and have not recovered to pre-closure levels.127 

73. In relation to goods exported to Israel or the West Bank, Israel’s regulatory 

framework is dispersed through a range of protocols and policies setting out the 

requirements for those seeking to export goods from Gaza.128  

74. For example, for agricultural products, Israel maintains lists of items permitted for 

sale outside Gaza (and, Gisha alleges, unpublished and unexplained lists of certain 

types of produce prohibited for export).129 As of 2019, Israel permitted farmers in 

Gaza to sell quotas of tomatoes and eggplants in Israel, and to sell produce 

including tomatoes, peppers, eggplants, and strawberries in the West Bank.130 In 

response to litigation brought by Gisha in 2018, Israel released two procedures 

governing the sale of agricultural produce from Gaza in the West Bank and 

Israel.131 These procedures explained such matters as how produce must be 

prepared and packaged for export, and phytosanitary tests that need to be 

conducted for pest control.132 Additional conditions on exports of agricultural 

products to the West Bank and Israel can be found in a range of other documents, 

such as the Procedure for Transferring fresh produce from the Gaza Strip to Israel (which 

provides that a Plant Protection Supervisor in Israel may disqualify shipments or 

require further tests on exported goods133) and the Ministry of Agriculture procedures 

for marketing agricultural produce from the Gaza Strip in the West Bank and Israel.134  

75. A similar situation prevails in respect of exports abroad (outside Israel or the West 

Bank): although since 2015 there has been no formal prohibition on overseas 

exports, producers in Gaza still face procedural hurdles to selling their goods 

internationally. Israel’s ongoing control over Gaza’s waters and airspace, and 

practical obstacles to exporting through Egypt,135 mean that transporting goods to 

international ports largely requires the use of land transport routes controlled by 

Israel. In this respect, special challenges affect overseas exports because Israel has 

 
126 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 41 and p. 24; Gisha, Cookie Crackdown, November 2018, p. 2. 
127 See paragraph 145 below. 
128 Gisha, List of procedures and protocols, updated July 2022. 
129 Gisha, Trading in the Dark, updated October 2021, p. 15 (exports of guavas, citrus, figs, herbs, 

apricots, and flowers appear to have been prohibited). 
130 Ibid., p. 13. 
131 Gisha, Following Gisha’s petition, Ministry of Agriculture releases procedure for sale of agricultural 

produce from Gaza in the West Bank and Israel, 5 May 2019. 
132 Gisha, Trading in the Dark, updated October 2021, pp. 15-16. 
133 Ibid., p. 16.  
134 Gisha, List of procedures and protocols, updated July 2022. 
135 See below in section 2.3.  

https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
https://gisha.org/UserFiles/File/Cookie_Crackdown_EN.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/full_list_of_procedures_eng.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/en/following-gishas-petition-ministry-of-agriculture-releases-procedure-for-sale-of-agricultural-produce-from-gaza-in-the-west-bank-and-israel/
https://gisha.org/en/following-gishas-petition-ministry-of-agriculture-releases-procedure-for-sale-of-agricultural-produce-from-gaza-in-the-west-bank-and-israel/
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/full_list_of_procedures_eng.pdf
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not published clear procedures explaining how producers in Gaza can obtain 

permission to transfer goods through Israel for the purpose of onwards export.  

76. In 2019, Israel made public the Procedure for Export of Goods from the Gaza Strip.136 

According to Gisha, the procedure is “short on details”.137 In a petition filed in 2018, 

Gisha argued that the lack of clarity made sales abroad “practically impossible”.138 

In response, Israel claimed that the petitioner was able to sell produce abroad, 

provided that he filed the “appropriate application” to obtain a permit. Gisha 

observed in 2019 that Israel was yet to clarify the process for obtaining a permit to 

sell goods overseas, making international exports an unrealistic prospect for many 

merchants in Gaza, at least between 2007 and 2019. In a report concerning Israel’s 

de facto prohibition on exports of processed food from Gaza until late 2020, Gisha 

observed that “even leading Gaza industrialists [were] unfamiliar with the 

protocol”.139  

77. As with imports, exports from Gaza into or through Israel are also vulnerable to 

last minute decisions to close Kerem Shalom Crossing.  

78. The initial ban, and these subsequent restrictions, have had a significant impact on 

export levels throughout the closure, and continue to do so.140 

2.2.2 People 

79. The movement of people between Gaza and Israel is regulated by numerous legal 

texts overseen by COGAT. In broad terms, travel from Gaza into Israel has been 

allowed only where: (i) a person seeking a permit falls into a specified category; 

and (ii) that person’s permit application is scrutinised and approved, taking into 

account individual circumstances as well as any applicable quotas for the relevant 

category. Where a person (or his/her reason for travel) does not fall within one of 

the specified categories, travel is not possible. As Israel frames it: “a Palestinian 

resident has no vested right to enter Israel.”141 

 
136 Gisha, Trading in the Dark, updated October 2021, p. 14. 
137 Ibid. 
138 Gisha, Following Gisha’s petition, Ministry of Agriculture releases procedure for sale of agricultural 

produce from Gaza in the West Bank and Israel, 5 May 2019. 
139 Gisha, Cookie Crackdown, November 2018, p. 2. 
140 See paragraph 145 below. 
141 Status of Authorizations for entry of Palestinians into Israel; for their passage from Judea and 

Samaria into the Gaza Strip; and for their departure abroad, 8 February 2022, (published online by 

Gisha), p. 3, para. F. (“Status of Authorizations for Palestinians, February 2022”) See also, Muslem et al. 

v. Commander of the Military Forces in the West Bank et al., HCJ 2748/12, Preliminary Response on behalf 

of the Respondents, 10 April 2012, quoted in HaMoked and B’Tselem, So Near and Yet So Far: 

Implications of Israeli-Imposed Seclusion of Gaza Strip on Palestinians’ Right to Family Life, January 

 

https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://gisha.org/en/following-gishas-petition-ministry-of-agriculture-releases-procedure-for-sale-of-agricultural-produce-from-gaza-in-the-west-bank-and-israel/
https://gisha.org/en/following-gishas-petition-ministry-of-agriculture-releases-procedure-for-sale-of-agricultural-produce-from-gaza-in-the-west-bank-and-israel/
https://gisha.org/UserFiles/File/Cookie_Crackdown_EN.pdf
https://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/50en.pdf
https://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/50en.pdf
https://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/50en.pdf
https://www.btselem.org/download/201401_so_near_and_yet_so_far_eng.pdf
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80. Two main documents set out these rules. One is the Policy on Movement of People 

between the State of Israel and the Gaza Strip, apparently last updated in 2011.142 

Separate regulations then exist which include sections regulating the entry of West 

Bank-based Palestinians into Israel; entry of Gaza residents into Israel; and transit 

for West Bank Palestinians to Gaza.143 These regulations, known as Status of 

Authorizations for the Entry of Palestinians to Israel, their Passage between Judea and 

Samaria and the Gaza Strip and their Travel Abroad, have been updated several times, 

most recently in February 2022.144 Other specific regulations exist on particular 

topics, such as family reunification.145 

81. Particularly important categories enabling applications include “finance and 

employment” and “health needs”. The latter includes travel to receive “life-saving 

medical care or medical care that is crucial to the quality of life” where that care is 

unavailable in Gaza.146 The former largely covers “senior” merchants and 

businesspeople and their families; “exceptional permit(s) for employment” can be 

issued, but it is explicitly noted that “[g]enerally, employment of Gaza Strip 

residents in Israel is not approved.”147 

82. Quotas for various categories of permits are set by COGAT and varied over time.148  

83. While Israel determines the regulations on movement and applicable quotas, 

implementation is shared between Israel and the PA. The regulations require that 

 
2014, p. 9: “Residents of the Gaza Strip, like all other foreign nationals, have no legal right to enter Israel 

for any need whatsoever.” 
142 Unofficial translation by Gisha of Policy on Movement of People between the State of Israel and the 

Gaza Strip, 5 May 2011. 
143 As explained above in paragraph 20, Israel treats East Jerusalem as part of Israel, meaning that the 

movement of West Bank residents and Gaza residents respectively into East Jerusalem is regulated by 

the provisions which regulate their movement into Israel.  
144 Status of Authorizations for Palestinians, February 2022.  

Previously: Unclassified status of authorizations for entry of Palestinians into Israel, for their passage 

from Judea and Samaria into the Gaza Strip, and for their departure abroad, updated as of 18 September 

2017. A full list of previous versions is compiled by Gisha: Unclassified Status of Authorizations for the 

Entry of Palestinians into Israel, their Passage between Judea and Samaria and the Gaza Strip and their 

Travel Abroad 2005 – 2020, last updated December 2020. Gisha notes that “the Arabic translation of the 

document is not kept up to date and the Hebrew is the authoritative version”. See Gisha, Access Kit, 

updated October 2019, p. 5.  
145 Gisha, List of procedures and protocols, updated July 2020; Gisha, Separating Land, Separating 

People, June 2015, p. 5.  
146 Status of Authorizations for Palestinians, February 2022, p. 12. 
147 Ibid., pp. 13-14. 
148 See Status of Authorizations for Palestinians, February 2022, Table of permits – Gaza Strip, pp. 54-

68. 
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the “assembling, screening, and prioritizing” of requests is to be done by the PA. 

Only in “exceptional cases” will requests be accepted from international sources.149  

84. Practical barriers to applications also exist. Policies and procedures change over 

time and are not always available in Arabic.150 Travel must be known sufficiently 

far in advance to allow for processing time and possible delays.151 

85. In a 2007 decision, Israel’s Supreme Court considered the application process as it 

applied to people needing medical treatment. It determined that the existing 

procedure was sufficient, and that there had been improvement in the process of 

transferring individual applications.152 The Supreme Court went on to determine 

that a distinction must be made between medical cases that are “life saving” and 

those that affect “quality of life”. In doing so it articulated an approach which again 

seemed to accept restrictions as justified on a security basis, except to the extent 

that they interfered with minimum humanitarian conditions:  

[T]here is no dispute between the parties pertaining to the cases at bar, in the 

humanitarian context, on life saving. With regard to “quality of life” cases – we find 

it hard to address this definition per se, since, for example a person who, heaven 

forbid, loses his eyesight or limbs, and stays alive, the injury is so severe that if his 

eyesight or limbs can be saved, doing so is of great significance. Some of these 

people are also neutralized, by their medical condition, from performing direct 

terrorist damage. However, conversely, it is neither we nor the petitioners – who 

stand at the Erez Crossing, and are exposed to the risks of terrorism upon every 

opening thereof, and therefore it would be unfair and disproportionate of us to 

expose, by a stroke of a pen, the I.D.F. soldiers and the civilians at the crossing to 

the opening thereof over and above what is necessary, and this is the argument in 

this context (subject to a specific security impediment in specific cases). However 

we assume that the approach of the respondents will be humane, such that very 

grave cases in which the essence of life entirely changes in the absence of treatment, 

will be considered, but we do not believe that we are required to individually 

address these cases, but should rather leave them for examination and decision on 

a case-by-case basis.153 

86. Israel’s so-called “separation policy” regarding Gaza and the West Bank also has a 

bearing on the movement of Palestinians.154 A stated part of the policy is “aimed at 

 
149 Ibid., p. 12. 
150 Gisha, Access Kit, last updated October 2019, p. 2. 
151 In principle, maximum processing times are set out in Unofficial translation by Gisha of Processing 

permit applications by Palestinian residents of the Gaza Strip, February 2022. However, paragraphs 2 

and 7 of that document allows these times to be extended. 
152 Unofficial translation by HaMoked of Physicians for Human Rights v The Minister of Defense, HCJ 5429/07, 

Judgment, 28 June 2007, para. f(5)(a).  
153 Ibid., para. f(5)(b).  
154 See also, below at paragraph 98. 

http://gisha.org/UserFiles/File/publications/access_kit_2019/Access_Kit_English.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/200en.pdf
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https://hamoked.org/files/2014/9091_eng.pdf
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reducing travel between the areas.”155 While Palestinians in the West Bank are 

permitted to settle in Gaza,156 Palestinians in Gaza may settle in the West Bank 

“only in the rarest cases”.157 Further details of the policy remain unknown.158 

2.3 The Egyptian border 

87. Gaza has a border not only with Israel, but also with Egypt. Understanding how 

the closure operates, and the nature and extent of its impact therefore also requires 

some consideration of how much movement is possible across the border between 

Gaza and Egypt. This section sets out the basic position. More detail is provided 

below, including regarding the movement of people across the Gaza/Egypt 

border159 and whether Egyptian border closures are responsible for hardships in 

Gaza.160 

88. Throughout the period we are considering, entry to and exit from Gaza via Egypt 

has also been regulated and restricted.  

89. The November 2005 Agreement on Movement and Access had provided for the 

Rafah Crossing to be continuously open, under EU monitoring. However, the 

Agreement operated for only seven months until Israel ended its implementation 

 
155 Unofficial translation by Gisha of Procedure for Settlement in the Gaza Strip by Residents of Judea and 

Samaria Area, May 2018, para. 1(A): “In 2006, a decision was made to introduce a policy of separation 

between the [West Bank] and the Gaza Strip in light of Hamas’ rise to power in the Gaza Strip. The 

policy currently in effect is aimed at reducing travel between the areas. Therefore, residents of the Gaza 

Strip and the [West Bank] are not permitted to travel between the areas in the absence of a permit 

designated for this purpose. Applications that receive approval despite the separation policy are 

applications for travel by senior officials, medical humanitarian applications and applications for 

settlement by members of split families.” See also, Gisha, The Separation Policy: List of references 

prepared by Gisha, July 2014 (especially concerning court proceedings at pp. 4-5).  
156 See Unofficial translation by Gisha of Procedure for Settlement in the Gaza Strip by Residents of Judea 

and Samaria Area, May 2018, para. 1(B): “The premise is that a resident of the [West Bank] may file an 

application for permanent settlement in the Gaza Strip for any purpose that is considered humanitarian 

(usually family unification). Generally, one-time travel may not be denied in the absence of concrete 

security reasons.” Those wishing to move from the West Bank to Gaza must sign a waiver promising 

that they will not return to the West Bank: see paragraph 98 below. 
157 See Unofficial translation by Gisha of Procedure for Settlement in the Gaza Strip by Residents of Judea 

and Samaria Area, May 2018, para. 1(C): “As settlement of Gaza residents in the [West Bank] is possible 

only in the rarest cases (under the Procedure for Settlement in the Gaza Strip by Residents of Judea and 

Samaria Area), the need to allow the family unit to be maintained in the Gaza Strip arises.”; Unofficial 

translation by Gisha of Procedure for handling Applications by Gaza Strip Residents for settlement in 

the Judea and Samaria Area, July 2013, especially para. 1 (stating that Gaza residents shall be allowed 

into the West Bank only “in the most exceptional humanitarian cases” and paras 8-9 setting out what 

those cases are). See also, Gisha, Separating Land, Separating People, June 2015, pp. 5, 7.  
158 Gisha, The Separation Policy: List of references prepared by Gisha, July 2014, p. 1. 
159 See paragraphs 100 et seq. below. 
160 See paragraphs 154-155 below. 
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https://gisha.org/UserFiles/File/publications/separation_policy_2014.pdf
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and effectively shut down the Rafah Crossing in June 2006.161 That situation was 

solidified once Hamas took control of Gaza in June 2007: for more than a decade, 

Rafah did not operate continuously. During this period, when the crossing did 

open, it operated only for people, not for the import or export of goods.  

90. When Rafah was opened for people to cross during this period, restrictions were 

often imposed, although this appears to have been done inconsistently. At certain 

times, eligibility for travel was generally permissive with only certain categories 

of person subjected to restrictions,162 whilst at others, crossings were limited to 

“patients, religious pilgrims, foreign residents or residents of Gaza with foreign 

visas” who were allowed to pass during limited openings.163 Nonetheless, some 

people have been able to leave Gaza through the border with Egypt. A more 

significant question, addressed below (in paragraph 100) is whether exiting to 

Egypt has enabled Gaza residents to meet their needs or realise their human rights.  

91. Meanwhile, with the Rafah Crossing not permitting the movement of goods at that 

time, a system of illicit tunnels between Gaza and Egypt developed. The volume 

of unregulated trade which occurred through these tunnels is not known, but it is 

thought to have been substantial up until mid-2013, and may have even exceeded 

above-ground trade into Gaza through Israel.164 However, in 2013 Egypt 

intensified efforts to eradicate the tunnels, with significant effect.165 The resulting 

loss of imports through the tunnels caused construction in Gaza to contract by 

 
161 See Gisha and Physicians for Human Rights, Rafah Crossing: Who holds the keys?, March 2009, 

pp. 27-28. 
162 For example, between May 2011 and June 2013, residents of Gaza carrying Palestinian passports and 

identity cards were eligible to travel to Egypt, but with restrictions on male passengers aged 18 to 40. 

See Gisha, Movement of People via Rafah Crossing, 3 July 2022.  
163 In June 2007, Rafah was closed subject to limited openings for these categories of people: Gisha, 

Movement of People via Rafah Crossing, 3 July 2022. For similar categories used in 2013, see OCHA, 

Occupied Palestinian Territory: The humanitarian impact of reduced access between Gaza and Egypt, 

Situation Report, 23 September 2013, pp. 1-2. 
164 World Bank, Economic Monitoring Report to the Ad Hoc Liaison Committee, 22 September 2014, 

para. 9. See also, statements from the UN that the tunnels had become Gaza’s “main” source of trade: 

UN, Is the closure of the tunnels from Egypt further suffocating the Gaza economy?, February 2014. 
165 Tunnels have continued to be built since that time, and efforts by Egypt (and Israel) to close them 

have also continued. However, from the limited material publicly available it does not appear that the 

scale of the tunnel economy has approached pre-2013 levels again.  

http://www.gisha.org/UserFiles/File/publications/Rafah_Report_Eng.pdf
https://gisha.org/en/movement-of-people-via-rafah-crossing/
https://gisha.org/en/movement-of-people-via-rafah-crossing/
https://www.ochaopt.org/sites/default/files/ocha_opt_gaza_sitrep_2013_09_23_english.pdf
https://www.ochaopt.org/sites/default/files/ocha_opt_gaza_sitrep_2013_09_23_english.pdf
https://www.worldbank.org/content/dam/Worldbank/Feature%20Story/mena/WBandGaza/wbg-docs/wbg-ahlc-report-2014-eng.pdf
https://www.un.org/unispal/document/auto-insert-196041/
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more than 70% between 2013 and 2014,166 and Gaza suffered increased 

unemployment and food insecurity.167 

92. In February 2018, Egypt opened the Salah a-Din Gate for the movement of goods. 

Initially goods only entered Gaza through this crossing, but since August 2021 

small shipments of goods (especially scrap metal) began to cross from Gaza to 

Egypt.168  

2.4 Impact of the closure  

93. The closure has had multiple apparent impacts on the day-to-day life of Gaza’s 

residents. Among other things, these impacts restrict the movement of people into 

and out of Gaza, the availability of essential goods and services, economic 

opportunities, and the ability to maintain basic infrastructure. 

94. This section of the opinion identifies the difficulties faced by people in Gaza which 

appear to be the result of the closure. It then goes on to assess the question of 

whether these hardships can be attributed to the closure. 

2.4.1 Hardships experienced by people living in Gaza 

Movement of persons 

95. One significant impact of the closure has been on the ability of individuals to move 

in and out of Gaza, including for essential purposes.  

96. The closure has made it difficult and time-consuming for residents to leave Gaza,169 

including to visit relatives in the West Bank,170 to travel for education or 

professional development,171 or to access medical care that is unavailable in 

Gaza.172 Israel has applied a policy governing travel to and from Gaza, allowing 

 
166 World Bank, Economic Monitoring Report to the Ad Hoc Liaison Committee, 22 September 2014, 

para. 9. OCHA reported that the price of cement had more than doubled as a result of the tunnel 

closures: OCHA, Occupied Palestinian Territory: The humanitarian impact of reduced access between 

Gaza and Egypt, Situation Report, 23 September 2013, p. 2. 
167 World Bank, Economic Monitoring Report to the Ad Hoc Liaison Committee, 22 September 2014, 

p. 4, para. d; European Parliament, Directorate-General for External Policies, Policy Department, Policy 

Briefing: Gaza’s population at breaking point, November 2013, p. 6 (see also, pp. 8, 10, 13 for the impacts 

of tunnel closures on fuel supplies, housing, and inflation). 
168 Gisha,  Trading in the Dark, updated October 2021, p. 3; OCHA, Movement in and out of Gaza: 

update covering July 2022, 23 August 2022. 
169 Gisha, Gaza Up Close, September 2021, pp. 2-3.  
170 Gisha, Gaza Up Close, September 2021, p. 2. 
171 Freedom House, Freedom in the World 2021, Gaza Strip, at section G. See also, Gisha, Gaza Up Close, 

September 2021, p. 2. 
172 WHO, Timeline for Patient Referrals: 2019; WHO, Right to Health 2018, 2019, pp. 35-48; Gisha, Gaza 

Up Close, September 2021, p. 3 (“Applications by patients from the Gaza Strip to exit for medical 

 

https://www.worldbank.org/content/dam/Worldbank/Feature%20Story/mena/WBandGaza/wbg-docs/wbg-ahlc-report-2014-eng.pdf
https://www.ochaopt.org/sites/default/files/ocha_opt_gaza_sitrep_2013_09_23_english.pdf
https://www.ochaopt.org/sites/default/files/ocha_opt_gaza_sitrep_2013_09_23_english.pdf
https://www.worldbank.org/content/dam/Worldbank/Feature%20Story/mena/WBandGaza/wbg-docs/wbg-ahlc-report-2014-eng.pdf
https://www.europarl.europa.eu/RegData/etudes/briefing_note/join/2013/522309/EXPO-JOIN_SP(2013)522309_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/briefing_note/join/2013/522309/EXPO-JOIN_SP(2013)522309_EN.pdf
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
https://gisha.org/UserFiles/File/publications/Inside_look_at_gaza/Gaza_up_close_Eng.pdf
https://gisha.org/UserFiles/File/publications/Inside_look_at_gaza/Gaza_up_close_Eng.pdf
https://freedomhouse.org/country/gaza-strip/freedom-world/2021
https://gisha.org/UserFiles/File/publications/Inside_look_at_gaza/Gaza_up_close_Eng.pdf
http://www.emro.who.int/images/stories/palestine/documents/WHO_infographic_timeline_for_gaza_patient_referrals_2019_FINAL.pdf?ua=1&ua=1
http://www.emro.who.int/images/stories/palestine/documents/who_right_to_health_2018_web-final.pdf?ua=1
https://gisha.org/UserFiles/File/publications/Inside_look_at_gaza/Gaza_up_close_Eng.pdf
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travel only for limited approved purposes.173 The majority of land crossings from 

Gaza into Israel or the West Bank have been by “merchants” or those seeking 

medical care.174 For a resident to leave Gaza through Israel, a burdensome permit 

application process has been necessary. This is the case whether the intention is to 

travel to Israel, to travel to the West Bank via Israel, or to travel to another country. 

As detailed above (in section 2.2.2), the permit process is not easily navigated.  

97. It is widely reported that applications have been frequently refused or simply not 

decided in time for the requested travel.175 Reasons for refusing travel at times 

appear to be based on factors other than the individual applicant or the nature of 

the request. Permits have been refused for reasons such as the applicant’s family 

relationship to a member of Hamas;176 allegations that a relative of the applicant is 

living “illegally” in the West Bank or Israel;177 or submission of documentation 

bearing the phrase “State of Palestine”.178 During the mass protests which occurred 

in Gaza in 2018 and 2019, Israel’s Defense Minister apparently determined that 

even in the most extreme “quality of life” cases (such as where limbs would require 

amputation without treatment outside Gaza) “entrance to Israel will not be 

allowed for any person injured during participation in the violent disturbances 

 
treatment may take as long as 23 business days, regardless of the medical appointment date. Too often, 

Israeli authorities don’t respond to permit applications within these timeframes, or don’t respond at 

all.”). For individual cases exemplifying the problem, see: Kaamil Ahmed, Palestinian baby dies after 

treatment delayed by Israeli blockade of Gaza, The Guardian, 1 April 2022; WHO, Zaina, 10, unable to 

access cancer treatment since February, 15 February 2022; WHO, Maisa, 37, denied access to treatment 

for lung cancer, 22 November 2021; WHO, “I’m a photographer, so my work depends on my sight” 

(undated). Further examples are available at: WHO, WHO in occupied Palestinian territory, News.  
173 Unofficial translation by Gisha of Policy on Movement of People between the State of Israel and the 

Gaza Strip, updated as of 5 May 2011; Gisha, Access Kit: A guide to procedures and  protocols that 

regulate access to and from the Gaza Strip, updated October 2019; Gisha, Policy and Directives.  
174 Gisha, Exits by Palestinians via Erez Crossing to Israel, the West Bank, and abroad, 3 July 2022. 
175 Medical Aid for Palestinians and Al Mezan Center for Human Rights, Delayed, Denied and 

Deprived: The collective punishment of Palestinian patients in Gaza in the context of Israel’s 15-year 

blockade, June 2022, especially at p. 6; OCHA, Palestinian access from Gaza Strip declined sharply in 

2017, 15 January 2018.  
176 Physicians for Human Rights, Dramatic Increase in Refused Permits to Travel Out of Gaza, 20 August 

2018; D. Moss, M. Efrat et al., Female patients from Gaza and Israel’s medical exit permit policy, The 

Lancet, August 2019. See also, Breaking the Silence, Military Rule: Testimonies of soldiers from the Civil 

Administration, Gaza DCL and COGAT, 2011-2021, pp. 29-30. 
177 D. Moss, M. Efrat et al., Female patients from Gaza and Israel’s medical exit permit policy, The Lancet, 

August 2019. 
178 J. Khoury, Israel Refuses to Review Gazans’ Entry Permit Requests Labeled ‘State of Palestine’, 

Haaretz, 23 February 2022; Gisha, The Permit Regime: Testimonies, 28 July 2022. 
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organised by Hamas”179 (an approach which was ruled impermissible by the Israeli 

Supreme Court180).  

98. The separation policy181 has also restricted Palestinians’ ability to choose their 

residence. Those who live in Gaza have faced significant barriers to relocate to the 

West Bank.182 Those living in the West Bank have been allowed to relocate to Gaza 

under prescribed circumstances, provided they sign a waiver that they will not 

move back to the West Bank.183 It is acknowledged that a request to return to the 

West Bank will be “examined in view of the policy in effect at the time” and 

assessed on its own merits, but it is also stated that “travel to [the West Bank] by a 

resident who has chosen to settle in the [Gaza] Strip is not currently made 

possible.”184 Indeed, although relocation from Gaza to the West Bank is in theory 

possible on humanitarian grounds, permission has almost never been granted: 

Gisha reports that between 2009 and 2017 only five applications were processed, 

and in all five cases this only occurred following litigation.185 These restrictive 

resettlement rules have been applied even within the context of families and 

marriages, such that a resident of Gaza married to a West Bank resident is unable 

to relocate there for marriage; while a West Bank resident who relocates to Gaza 

for marriage loses the ability to return.186 Where relocation following marriage has 

been able to occur, restrictions on movement have had the effect of isolating the 

relocated spouse from other family on a continuing basis,187 and can lead to 

 
179 Unofficial translation by Al Mezan and Adalah of Selected sections of Israeli Supreme Court decision 

and the state’s response re: Yosef Al-Kronz and Mohammed Al-‘Ajouri case, Excerpts from the State’s 

response, p. 3, para. 7. 
180 Adalah, Israeli Supreme Court rules on Adalah-Al Mezan petition: Israel must let Palestinian youth 

wounded by Israeli gunfire at protests leave Gaza for urgent care, 16 April 2018; and Unofficial 

translation by Al Mezan and Adalah of Selected sections of Israeli Supreme Court decision and the state’s 

response re: Yosef Al-Kronz and Mohammed Al-‘Ajouri case, HCJ 2777/18, Yousef Al-Kronz v. 

Commander of Israeli forces in Gaza (decision delivered 16 April 2018). 
181 See above at paragraphs 37 and 86. 
182 Unofficial translation by Gisha of Procedure for Settlement in the Gaza Strip by Residents of Judea and 

Samaria Area, May 2018, para. 1(C): “As settlement of Gaza residents in the Judea and Samaria Area is 

possible only in the rarest cases (under the Procedure for Settlement in the Gaza Strip by Residents of 

Judea and Samaria Area), the need to allow the family unit to be maintained in the Gaza Strip arises.” 
183 Ibid., para. 3(B). 
184 Ibid., para. 4(A). 
185 Gisha, In response to Freedom of Information Application filed by Gisha, COGAT confirms: only 

one application processed under the “settlement procedure” in the past year, 25 April 2017. Four of the 

five cases involved minors who had no family to care for them in Gaza. 
186 HaMoked and B’Tselem, So Near and Yet So Far: Implications of Israeli-Imposed Seclusion of Gaza 

Strip on Palestinians’ Right to Family Life, January 2014, pp. 13-15, 26.  
187 Ibid., pp. 52-54. 
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separation from children in the event of a divorce.188 Recent reporting indicates 

that these policies, in operation since 2009, continue to be implemented.189 

99. The COVID-19 pandemic led to further barriers to travel. COGAT revised the 

policy governing exits of people from Gaza on 12 August 2020 in light of the 

pandemic. Movement of persons was limited to: humanitarian medical cases; the 

return of West Bank, foreign, or dual residents on a case-by-case basis; and Israelis 

returning to Israel.190 The impact of this restricted policy was compounded by 

political tensions between Israel and the PA resulting in a lack of coordination, as 

well as by patient concerns about travel during the pandemic. Cumulatively, these 

factors led to a dramatic drop in the number of applications to enter Israel or the 

West Bank for medical treatment. 191  

100. Other than the borders with Israel, the only other point of access to Gaza has 

been through the Rafah Crossing at the border between Gaza and Egypt. Those 

wishing to travel through Egypt via this crossing have been required to preregister 

with local Palestinian authorities, provided they can meet Egypt’s criteria.192 The 

process can be time-consuming,193 and according to OCHA, the procedures and 

decisions lack transparency.194 And although use of the Rafah Crossing has 

allowed some people to exit Gaza, this has not necessarily helped them to reach 

the places they wished to go to. To use Egypt as a transit route to Cairo and/or to 

other countries involves first crossing the Sinai, which for several years has been 

an “arduous, and often dangerous” journey due to armed conflict.195 Some people 

have described spending several days making the crossing, and there are reports 

 
188 Ibid., pp. 54-56. 
189 H. Chacar, ‘Gaza is a one-way ticket’: How Israel’s relocation policy is separating Palestinian 

communities, +972 Magazine, 30 June 2020. 
190 Gisha, Full Lockdown: The tightening of the closure on Gaza under the guise of the pandemic, 

November 2020. See also, B’Tselem, Since [the] pandemic [Israel has] allowed almost no Palestinians 

out of Gaza for medical treatment, 3 May 2021. 
191 B’Tselem, Since [the] pandemic [Israel has] allowed almost no Palestinians out of Gaza for medical 

treatment, 3 May 2021.  
192 OCHA, Movement in and out of Gaza: update covering April 2022, 5 May 2022; Gisha, Movement of 

people via Rafah crossing, 3 July 2022. Prior to May 2018, the border was open irregularly and travel 

was permitted for limited purposes as determined by Egypt. As discussed further below, there is some 

evidence to suggest that Israel and Egypt cooperated on the regulation of crossings via Rafah at least 

during the early period following the crossing’s closure in 2007, but the extent of any role played by 

Israel since then is not known (see below at paragraphs 154-155). 
193 Gisha, Movement of people via Rafah crossing, 3 July 2022. In April 2022, OCHA reported that 

registration was being required two to four weeks in advance. See OCHA, Movement in and out of 

Gaza: update covering April 2022. 
194 OCHA, Movement in and out of Gaza: update covering April 2022, 5 May 2022. 
195 Gisha, Movement of people via Rafah crossing, 3 July 2022. See also, Human Rights Watch, If you 

are Afraid for Your Lives, Leave Sinai!: Egyptian Security Forces and ISSI-Affiliate Abuses in North 

Sinai, 28 May 2019. 
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that the Egyptian military intentionally makes the journey longer and more 

gruelling for travellers in order to create a market for  more expensive “VIP” travel 

services provided by an affiliated company.196 Significantly, people leaving Gaza 

through Rafah have not been permitted to travel into the West Bank via Jordan.197 

Israel controls entry across the Allenby Bridge from Jordan into the West Bank.198 

It has not allowed Palestinians registered at addresses in Gaza to enter the West 

Bank at that crossing without a special permit.199 This means that reaching the West 

Bank via Egypt and then Jordan is just as challenging (and possibly more so) than 

securing passage through Israel via the Erez Crossing. 

101. In addition to obtaining necessary permits, the ability to exit Gaza through 

Egypt or Israel is dependent on possessing identification, which requires being 

included in the Palestinian population registry that is maintained and controlled 

by Israel.200 With a few exceptions, registration has been largely frozen since 2000 

(and the Second Intifada).201 However, in late 2021 and early 2022, as a result of 

talks between the Israeli Defense Minister and the Palestinian President, Israel 

agreed to recognise Palestinian residency for several thousand previously status-

less people, apparently including at least 3,200 from Gaza.202 Reliable figures 

 
196 Gaza anger mounts at cost, ‘humiliation’ of Egypt journeys, France 24, 21 November 2021; L. Imbert, 

At Gaza’s gates, crossing into Egypt is a nightmare for Palestinians, Le Monde, 11 August 2022; H. 

Jamal, Feeling less than human: The hell of crossing into Gaza, +972 Magazine, 26 August 2022.  
197 Gisha, Movement of people via Rafah crossing, 3 July 2022. A former IDF soldier who had been 

posted to the Allenby Bridge described how a woman who had left Gaza as an infant and had lived 

abroad since (but remained registered in Gaza) was refused entry into the West Bank because she had 

“escaped” through Rafah, explaining that in COGAT: “The officers, the NCOs, the soldiers would all 

say ‘escaped’ when they (Palestinians) go through Rafah” because it means Israel has no record of the 

exit, and “it’s treated as if they’re trying to cheat Israel by going through Rafah… he’s breaking the 

blockade, or breaking the siege”, and although this woman was trying to visit her mother, she would 

“never” be given a permit to enter the West Bank. See Breaking the Silence, Military Rule: Testimonies 

of soldiers from the Civil Administration, Gaza DCL and COGAT, 2011-2021, pp. 30-32. 
198 Gisha, Disengagement Danger: Israeli Attempts to Separate Gaza from the West Bank, February 

2006, p. 2. 
199 HaMoked and B’Tselem, So Near and Yet So Far: Implications of Israeli-Imposed Seclusion of Gaza 

Strip on Palestinians’ Right to Family Life, January 2014, pp. 9, 31, 60.  
200 B’Tselem, Residents without Status, 21 July 2013; Gisha and Physicians for Human Rights, Rafah 

Crossing: Who holds the keys?, March 2009, pp. 24, 57-63; W. Shurafa, Some Palestinians get legal status 

after years in Gaza limbo, Associated Press, 10 January 2022. 
201 Israel approves West Bank residency for 4,000 undocumented Palestinians, Reuters, 20 October 2021; 

Human Rights Watch, A Threshold Crossed: Israeli Authorities and the Crimes of Apartheid and 

Persecution, 27 April 2021, p. 16; B’Tselem, Residents without Status, 21 July 2013. 
202 In October 2021 it was reported that 4,000 people would obtain residency registrations, including 

2,800 from Gaza. In January 2022 it was reported that 13,500 Palestinians would be registered, including 

3,200 in Gaza. It is unclear whether the second set of figures includes the first. See: E. Viner, Israel: PA 

to register undocumented Palestinians, TV7 Israel News, 20 October 2021; Palestinian Return Centre, 

Israel Legalises Registry of 4,000 Palestinians in West Bank, after over a Decade, 20 October 2021; W. 

Shurafa, Some Palestinians get legal status after years in Gaza limbo, Associated Press, 10 January 2022. 
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concerning how many people in Gaza have been affected by the lack of status 

during the closure period are hard to obtain. Earlier this year officials in Hamas’ 

Interior Ministry gave the number of “statusless residents” in Gaza as more than 

30,000.203 A more conservative estimate, in a report published in March 2021 gave 

the number of unregistered persons in Gaza as 5,000.204 

102. Even if all documentation and approvals have been secured, travel also 

depends on border crossings being open at a given time to allow people through.  

103. The impact of these measures can be seen in the crossing numbers. Data reveals 

that whilst crossing numbers have fluctuated during the closure, the ability of 

Palestinians to leave Gaza has been dramatically reduced since the imposition of 

stricter movement regulations during the Second Intifada.205 Numbers have 

remained low throughout the period of the closure.206 

104. The Rafah Crossing was effectively closed in 2007, following Hamas’ takeover 

of Gaza, with no reported crossings between July and November 2007, and 2,212 

exits from Gaza in December of that year.207 Crossings remained low until June 

2010, when Rafah crossing was reopened to allow an average of 19,000 crossings 

per month until January 2011. Crossings then remained at around that level or  

higher (approximately 30,000 per month) until July 2013, when cross-border 

movement through Rafah was reduced again. Between July 2013 and October 2014, 

an average of around 9,000 crossings were made per month. Between November 

2014 and April 2018, an average of only 2,900 crossings per month were reported, 

with zero crossings reported for some entire months.208 The crossing was reopened 

in May 2018 until March 2020, when it was once again closed due to the pandemic. 

During that time, an average of around 11,600 crossings were made per month. 

 
203 W. Shurafa, Associated Press, Some Palestinians get legal status after years in Gaza limbo, 10 January 

2022; Palestinian Interior Ministry Gives IDs to ‘Stateless’ Palestinians, Haaretz, 26 January 2022. See 

also, similar figures from Freedom House, Freedom in the World 2015 – Gaza Strip, 10 March 2015.  
204 Euro-Med Human Rights Monitor, The Gaza Strip: Undocumented Citizens, March 2021. 
205 OCHA, Movement in and out of Gaza: update covering July 2022, 23 August 2022, noting that the 

July 2022 figure for movement from Gaza into Israel was the highest recorded since 2005 but 

nonetheless the number “represents only about eight per cent of the monthly average of exits before 

the imposition of the category-based access restrictions.” 
206 A decline in crossings occurred well before the period – commencing after Hamas took control in 

Gaza – which is usually described as constituting the “closure”. As described above (at paragraph 22), 

Israel had already increased restrictions on movement in the 1990s and during the Second Intifada. 

However, we do not consider that the restrictions on movement are separate from the closure. The 

closure comprises a confluence of various different measures, including some that began prior to 2007 

and persisted. See paragraph 19 above. 
207 All figures in this paragraph are from OCHA, Gaza crossings: movement of people and goods. 
208 February, April, July, and November 2015; January, March, and April 2016; April, June, July and 

October 2017; and January 2018. 
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Since February 2021, as pandemic restrictions have eased, an average of around 

19,400 crossings have been occurring per month.209 

105. At the Erez Crossing, the number of entries and exits has gradually increased 

over the duration of the closure. On average, around 2,200 crossings were recorded 

per month in 2008; 3,400 in 2010;210 13,200 in 2017; 18,700 in 2018, and 31,800 in 

2019.211 Those average numbers do not reflect certain periods, for example August 

2014, when crossing were more limited.212 Crossing were also limited for most of 

2020 and during the COVID-19 pandemic.213 As restrictions on crossings have since 

been slowly lifted following the pandemic, numbers have increased again, with 

2,992 crossings in December 2020, 53,093 in December 2021 and 71,790 in June 2022.  

106. These numbers might, at first glance, indicate that people in Gaza do enjoy 

freedom of movement. However, we consider four factors undermine that 

impression.  

107. First, tens or even hundreds of thousands more crossings were recorded before 

the imposition of restrictions. In 2000, there was an average of more than 500,000 

exits per month from Gaza to Israel,214 meaning that the total for exits and entries 

is likely to have been in the vicinity of 1 million per month. Even at Rafah, which 

has had historically far fewer crossings – no doubt because people living in Gaza 

have more reason to travel to Israel and the West Bank – Israel reported 441,555 

crossings in 2000215 (an average of 36,796 per month). Average crossings at Erez 

today are only a fraction of those recorded earlier, and at Rafah the numbers have 

dipped considerably at various points during the closure. This suggests that whilst 

some people have been able to leave and enter Gaza during the closure, significant 

numbers have been prevented from travelling where they otherwise would have.  

108. Secondly, the figures set out in paragraphs 104 and 105 above relate to 

crossings, not to people.216 Care must be taken in interpreting the numbers, as some 

 
209 Calculated to September 2022. 
210 OCHA has no record of entries into Gaza via Erez prior to 2017, suggesting that these numbers may 

be artificially low. 
211 All data in this paragraph are from OCHA, Gaza crossings: movement of people and goods. 
212 Only 2,157 crossings out of Gaza were recorded in that month. 
213 384 entries and 229 exits were recorded in April 2020. 
214 OCHA, Movement in and out of Gaza: update covering July 2022, 23 August 2022. See also, Gisha, 

Exits by Palestinians via Erez Crossing to Israel, the West Bank, and abroad, 3 July 2022. 
215 UN, Situation Report Rafah Terminal, 19 January 2005. 
216 OCHA, Gaza crossings: movement of people and goods. 
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people will have crossed the border multiple times within the relevant periods – 

for example merchants, officials, and diplomats.217  

109. Thirdly, the numbers relating to both Rafah and Erez reflect a category-based 

approach to travel permits. This means that only certain segments of the 

population are eligible for travel. As noted above, Israel has restricted travel to 

Israel and the West Bank to categories of people such as “senior merchants” and 

Palestinians seeking “life-saving medical care or medical care that is crucial to the 

quality of life”.218 People not falling within an authorised category are not able to 

cross from Gaza into Israel. While Egypt has been less consistent, it has also at 

times restricted entry to limited categories of people.219 

110. Finally, as the discussion of residency registration above220 explains, at least 

several thousand people living in Gaza have been categorically unable to even 

apply for travel, whether through Egypt or Israel, because of their lack of 

registered status. Even those whose registration was recently granted have spent 

years unable to travel; others continue to face that situation.  

111. We therefore conclude that, despite the number of crossings at any given time, 

many people have been effectively confined in Gaza for long periods.  

Access to building materials  

112. Building and repair of infrastructure has been significantly impacted by Israel’s 

heightened restrictions on dual-use goods.221 Refusals of import permits for these 

items, or lengthy delays in receiving approval, have slowed construction and 

increased costs. For example, in 2019 the World Bank reported that a project it was 

financing for construction of the North Gaza Wastewater Treatment Plant had 

suffered delays of “at least four years” which were due to the dual-use import 

restrictions. This resulted in extra costs estimated at “a minimum of $1.6 

million”.222 

113. These problems are rendered more acute because the need for (re-)construction 

has been heightened by repeated rounds of hostilities, particularly the conflict of 

 
217 OCHA, Movement in and out of Gaza: update covering July 2022, 23 August 2022 (observing that 

that “in most cases, travellers exited multiple times”). 
218 See above at paragraph 81. 
219 See above at paragraph 90. 
220 See above at paragraph 101. 
221 See section 2.2.1 above. See also, UNCTAD, A/75/310, Economic costs of the Israeli occupation for 

the Palestinian people: the Gaza Strip under closure and restrictions, 13 August 2020, para. 11. See also, 

Gisha, Gaza Up Close, September 2021, pp. 4-5. 
222 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 31. 

https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
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https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
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2014, which resulted in substantial property damage.223 Repairing that damage has 

taken many years. In late 2016 OCHA reported that by November 2016 only 16% 

of the 11,000 completely destroyed homes had been rebuilt fully, with another 26% 

in the process of reconstruction. Around 53,000 persons remained displaced 

because of the slow pace of housing reconstruction.224 OCHA attributed these 

problems to the closure. It noted that there was a “backlog demand of 577,000 tons 

of cement” and that if demand continued at a consistent pace it would take “more 

than nine years for the supply to catch up.”225 

114. Considerable property damage was also sustained during the May 2021 

hostilities. OCHA estimated that the hostilities caused $380 million in physical 

damage, damaged 331 education facilities, damaged or destroyed 2,173 housing 

units, damaged 10 hospitals, and damaged or destroyed 290 water, sanitation, or 

hygiene facilities.226 More than 7,000 people in Gaza remained displaced in May 

2022,227 and further damage was caused by hostilities in August 2022.228 

115. Gisha has acknowledged some minor improvements in the application of dual-

use restrictions to construction materials. In particular, some specific essential 

construction materials are no longer considered dual-use (gravel, two types of 

cement, steel rebar and steel sheets).229 This is a positive development, but 

considering the extent of the items which retain their dual-use categorisation, it 

appears inadequate to significantly reduce the closure’s impact on construction. 

Access to critical utilities  

116. These difficulties and delays in sourcing construction materials or other 

essential commodities have in turn affected basic services which are essential for 

quality of life. Particularly acute impacts can be seen on the electricity and water 

supplies in Gaza. 

 
223 S. Barakat and F. Masri, Still in ruins: Reviving the stalled reconstruction of Gaza, The Brookings 

Institute, 22 August 2017.  
224 OCHA, Intensified restrictions on the entry of building materials delay the completion of housing 

projects in Gaza, 13 December 2016. 
225 Ibid. 
226 OCHA, The Humanitarian Bulletin, Overview, Gaza after the May escalation – November 2021, 

3 November 2021.  
227 Shelter Cluster Palestine, One Year After – Escalation of hostilities Gaza May 2021, 16 May 2022.  
228 Shelter Cluster Palestine, Gaza August 2022 Escalation, 9 August 2022. 
229 Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, pp. 2, 3. 
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https://gisha.org/UserFiles/File/publications/Red_Lines_Gray_Lists_ENG.pdf
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117. There is one power plant in Gaza, built in 2002. Additional electricity is bought 

from Israel and Egypt but total supply falls far short of demand.230 And none of 

these energy sources is reliable at all times. Gisha reports that lines from Egypt 

have suffered frequent malfunctions during some periods, so that they either don’t 

function, or function below capacity (although the full capacity of these lines 

would in any event provide only a small fraction of Gaza’s electricity needs).231 A 

larger amount of electricity is supplied by Israel, but this is also unreliable, being 

particularly susceptible to reduction during times of heightened crisis. For 

example, in February 2008 Israel announced that it was cutting its electricity 

provision to Gaza following rocket attacks.232 In May 2021 five of the ten power 

lines from Israel were cut during hostilities, reducing power by 45%.233 

118. The power plant has also been beset with difficulties. When built, in 2002, the 

plant was intended to supply electricity only to Gaza City and surrounds, rather 

than all of Gaza.234 Its production capacity would therefore never have been 

sufficient for the whole population of Gaza (particularly given population growth) 

even if it operated at full capacity. The plant has twice been damaged during 

hostilities, first in 2006 and again in 2014, leading to reduced production until 

repairs could be carried out.235 Damage caused in 2006 reduced the plant’s capacity 

by almost half.236  

119. An additional and ongoing difficulty is fuel supply. Throughout the closure, 

most of Gaza’s fuel has been purchased from Israel through the PA. Disagreements 

 
230 Gisha, The Gaza electricity crisis – FAQ, 3 January 2018. According to the US Department of 

Commerce’s International Trade Administration, the full capacity of Gaza power plant is 140 MW, but 

it often operates at 80 MW (because of poor and insufficient fuel), while the demand for electricity in 

Gaza is about 500 MW. See US International Trade Administration, West Bank and Gaza – Country 

Commercial Guide, Energy, 9 August 2022. The Office of the Quartet noted that the Israel Electric 

Corporation provides up to 120 MW of electricity to Gaza and is also working on development of a 

natural gas pipeline for Gaza by 2024 in order to reduce the gap in electricity supply. See Office of the 

Quartet, Focus Areas: Energy. Solar and other renewable energy sources provide a small proportion of 

energy in Gaza. See H. J. El-Khozondar and F. El-batta, Solar energy implementation at the household 

level: Gaza Strip case study, Energy, Sustainability and Society, 28 April 2022.  
231 Gisha, The Gaza electricity crisis – FAQ, 3 January 2018. See also, US International Trade 

Administration, West Bank and Gaza – Country Commercial Guide, Energy, 9 August 2022 (reporting 

that in 2022 that “Egyptian power lines have been inoperational for several years”).  
232 OCHA, Electricity Shortages in the Gaza Strip – Situation Report, 8 February 2008; Human Rights 

Watch, Gaza: Israel’s Energy Cuts Violate Laws of War, 6 February 2008.  
233 OCHA, 2021 Crisis: Power deficit in Gaza, 21 May 2021 
234 Gisha, The Gaza electricity crisis – FAQ, 3 January 2018. 
235 Ibid. 
236 From 140 MW to 80 MW. See OCHA, Electricity shortages in the Gaza Strip – Situation Report, 8 

February 2008. 
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between Hamas and the PA have repeatedly led to fuel shortages,237 at times 

creating periods of severe electricity shortages in Gaza until alternative sources 

could be arranged through other states.238 During the 2017 crisis, the PA also 

decided to stop paying the full cost of energy purchased for Gaza from Israel, and 

asked Israel to reduce its supply of electricity to Gaza, which Israel did.239 In recent 

years fuel supply problems have continued. Israel has cut fuel supplies (or blocked 

them through border closures) in response to rocket attacks from Gaza.240 Gaza’s 

susceptibility to crises when fuel supplies are cut off has been heightened because 

fuel reservoirs for the power plant were destroyed during the 2014 hostilities, and 

repairs were delayed for several years.241  

120. These factors have combined to leave the power supply in Gaza fragile. Even 

at its best, the electricity arrangement is unable to meet the needs of the population. 

OCHA data on the electricity demand and supply in Gaza, collected since 2017, 

shows supply at consistently less than 50% of demand.242 These gaps have the 

obvious impacts of limited electricity to power schools, businesses, hospitals, and 

homes. Gisha has reported that “[e]lectricity is only available for about half the 

day.”243  

121. The closure has also affected Gaza’s water supply. In 2018, the Rand 

Corporation issued a detailed study on the water crisis in Gaza, including its 

 
237 Y. Katz, Hamas-PA financial dispute holding up Gaza fuel transfers, The Jerusalem Post, 29 

September 2010; Gaza’s sole power plant shuts over Palestinian tax dispute, Al Arabiya News, 21 July 

2015; OCHA, The humanitarian impact of the internal Palestinian divide on the Gaza Strip, June 2017; 

Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, para. 186. 
238 OCHA, The humanitarian impact of the internal Palestinian divide on the Gaza Strip, June 2017; 

Egypt sends fuel tankers to Gaza to ease power crisis, Al Jazeera, 21 June 2017; S. Salem, Qatari-bought 

fuel enters Gaza amid fears of flare-up with Israel, Reuters, 9 October 2018; Human Rights Council, 

A/HRC/40/CRP.2, Report of the detailed findings of the independent international Commission of 

inquiry on the protests in the Occupied Palestinian Territory, 18 March 2019, para. 187. 
239 N. al-Mughrabi, Israel begins reducing Gaza power supply after Abbas cuts payment, Reuters, 19 

June 2017; Israel agrees to PA request to reduce Gaza electricity, Al Jazeera, 13 June 2017; Gisha, The 

Gaza electricity crisis – FAQ, 3 January 2018. 
240 See, e.g., Gisha, Israel blocking fuel supply to Gaza’s power plant, 25 June 2019; Gisha, Israel cuts 

supply of fuel to Gaza’s power plant by half “until further notice”, 26 August 2019; Israel lifts Gaza fuel 

restrictions after calm returns, The Times of Israel, 2 September 2019; Gisha, Israel continues to block 

entry of fuel to the Strip. Gaza’s power plant shut down due to fuel shortage, 18 August 2020; OCHA, 

Escalation in the Gaza Strip and Israel, Flash Update #1, 6 August 2022. 
241 Gisha, The Gaza electricity crisis – FAQ, 3 January 2018.  
242 OCHA, Electricity in the Gaza Strip, updated regularly. Calculations are based on yearly averages. 

In occasional months with low demand, the monthly average has sometimes surpassed 50%. 
243 Gisha, Gaza Up Close, September 2021, p. 1.  
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effects on sanitation, hygiene, and waterborne disease.244 Water is both insufficient 

in quantity for the population, and largely unfit for drinking. The Rand 

Corporation report explained that Gaza is in a “chronic state of water 

emergency”.245 It described the state of Gaza’s aquifer:  

Decades of overpumping, combined with the seepage of wastewater and 

agrochemicals and seawater intrusion, have brought the aquifer to a possibly 

irrecoverable state. As a result, some 97 percent of the aquifer’s ground water is 

already unfit for human consumption, according to World Health Organization 

(WHO) water quality standards. The yield of the aquifer is estimated at 55 to 60 

million cubic meters (mcm) per year, but total water demand in Gaza is 180 mcm 

per year. Demand for scarce potable water sources in Gaza is only going to rise with 

an expected population growth of over 3.2 percent per year; household water 

demand is expected to increase from 103 mcm in 2015 to 140 mcm in 2035.246 

122. In addition to the aquifer, Gaza has been reliant on desalination plants, and the 

purchase of water from Israel. Gisha reported in March 2022 that these three 

sources respectively contribute 85mcm, 8mcm and 15mcm (a total of 108mcm) per 

year, but also estimates that this represents only around 85% of the volume of 

water needed by Gaza’s population.247 In addition to being inadequate in volume, 

much of Gaza’s water supply is not fit for human consumption: Gisha estimates 

that only 20% of tap water in Gaza is drinkable by international standards.248 

123. While the causes of the water emergency are multiple, the Rand Corporation 

report made clear how the closure has contributed: 

The shortage of electricity and fuel to operate water and wastewater treatment 

facilities has further reduced Gaza’s already limited access to clean water and 

sanitation solutions. Between the fall of 2016 and the summer of 2017, 186 facilities 

providing health, water and sanitation, and solid waste collection services were 

shut down due to power shortages. In February 2018, municipalities in Gaza 

announced that, due to the severe energy and funding crises, they would be cutting 

their services in half. Insufficient electricity for wastewater treatment has also led 

to beach closures where untreated sewage flows directly into the sea.249 

124. Additionally:  

[S]evere restrictions on access and movement imposed by Israel and Egypt have 

hindered post-conflict repair and rebuilding. Israel tightly restricts the importation 

 
244 S. Efron, J. R. Fischbach et al., The Public Health Impacts of Gaza’s Water Crisis, Analysis and Policy 

Options, The Rand Corporation, 2018. 
245 Ibid., p. 2. 
246 Ibid., pp. 2-3.  
247 Gisha, Still Waters, 22 March 2022. 
248 Ibid. 
249 S. Efron, J. R. Fischbach  et al., The Public Health Impacts of Gaza’s Water Crisis, Analysis and Policy 

Options, The Rand Corporation, 2018, pp. 5-6.  
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of a list of dual-use items that could be used for both civilian and military purposes, 

for instance. This list includes 70 percent of the technical equipment needed for the 

WASH sector, such as pumps and chemicals for water purification.250 

125. The consequence is that the piped water which reaches the vast majority of 

households in Gaza is not drinkable.251 This forces most to rely on purchasing 

purified water from private companies for drinking when they can afford it.252 The 

UN reports that Gaza residents use an average of around 82 litres of water per day, 

which is an increase from pre-2019 levels, but still below the World Health 

Organization (“WHO”) minimum recommended level of 100 litres per capita per 

day.253 Clean water shortages lead to health problems. The Rand Corporation 

report estimated that “[m]ore than a quarter of all reported disease in Gaza is 

caused by poor water quality and access.”254 

126. These consequences persist despite the fact that Israel is committed to, and 

does, sell water to Gaza.255 This is due in significant part to transportation: Israeli-

supplied water is piped through the same networks carrying Gaza’s contaminated 

groundwater. Although the Israeli-sourced water increases the volume and quality 

of the water supply, the mixed water remains unfit for human consumption.256 

Whilst this water can be used for some purposes, people living in Gaza continue 

to suffer from shortages of clean water and are forced to buy drinking water from 

private vendors257 – supplies that often pose their own health risks because private 

vendors usually supply water through tanker trucks in unhygienic conditions.258 

 
250 S. Efron, J. R. Fischbach  et al., The Public Health Impacts of Gaza’s Water Crisis, Analysis and Policy 

Options, The Rand Corporation, 2018, p. 4. See also, Gisha, Still Waters, 22 March 2022; World Bank 

Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, para. 30. 
251 OHCHR, A/HRC/48/43, Allocation of water resources in the Occupied Palestinian Territory, 

including East Jerusalem, 15 October 2021, para. 56.  
252 Ibid., para. 60. 
253 UN Wash Cluster, Gaza Strip: Critical Humanitarian Indicators, 1 July 2022.  
254 S. Efron, J. R. Fischbach  et al., The Public Health Impacts of Gaza’s Water Crisis, Analysis and Policy 

Options, The Rand Corporation, 2018, p. ix; see also pp. 17, 25-39. 
255 World Bank Group, Securing Water for Development in West Bank and Gaza, 2018, pp. 4-5; Gisha, 

Mekorot responds to Gisha’s Freedom of Information application regarding water supply to the Gaza 

Strip, 2 September 2015; A. el-Komi, New Israeli pipeline makes its way to Gaza, Al-Monitor, 8 July 

2019.  
256 OHCHR, A/HRC/48/43, Allocation of water resources in the Occupied Palestinian Territory, 

including East Jerusalem, 15 October 2021, para. 58; Gisha, Hand on the Switch: Who’s responsible for 

Gaza’s infrastructure crisis?, January 2017, pp. 11-12. 
257 The World Bank estimates that “truck water” accounts for 97% of water used for drinking in Gaza: 

World Bank Group, Towards Water Security for Palestinians, 2018, pp. xvii, 7, 16, 32. 
258 OHCHR, A/HRC/48/43, Allocation of water resources in the Occupied Palestinian Territory, 

including East Jerusalem, 15 October 2021, para. 60; S. Efron, J. R. Fischbach et al., The Public Health 

Impacts of Gaza’s Water Crisis, Analysis and Policy Options, The Rand Corporation, 2018, p. 33. 

https://www.rand.org/content/dam/rand/pubs/research_reports/RR2500/RR2515/RAND_RR2515.pdf
https://www.rand.org/content/dam/rand/pubs/research_reports/RR2500/RR2515/RAND_RR2515.pdf
https://gisha.org/en/still-waters/
https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
https://www.un.org/unispal/document/the-allocation-of-water-resources-in-the-opt-including-east-jerusalem-report-of-the-united-nations-high-commissioner-for-human-rights-advance-unedited-version-a-hrc-48-43/
https://www.un.org/unispal/document/the-allocation-of-water-resources-in-the-opt-including-east-jerusalem-report-of-the-united-nations-high-commissioner-for-human-rights-advance-unedited-version-a-hrc-48-43/
https://www.un.org/unispal/document/gaza-strip-critical-humanitarian-indicators-january-june-2022-wash-cluster-infographic/
https://www.rand.org/content/dam/rand/pubs/research_reports/RR2500/RR2515/RAND_RR2515.pdf
https://www.rand.org/content/dam/rand/pubs/research_reports/RR2500/RR2515/RAND_RR2515.pdf
https://documents1.worldbank.org/curated/en/736571530044615402/Securing-water-for-development-in-West-Bank-and-Gaza-sector-note.pdf
https://gisha.org/en/mekorot-responds-to-gishas-freedom-of-information-application-regarding-water-supply-to-the-gaza-strip-2/
https://gisha.org/en/mekorot-responds-to-gishas-freedom-of-information-application-regarding-water-supply-to-the-gaza-strip-2/
https://www.al-monitor.com/originals/2019/07/water-pipeline-israel-gaza-pollution-palestinian-authority.html
https://www.un.org/unispal/document/the-allocation-of-water-resources-in-the-opt-including-east-jerusalem-report-of-the-united-nations-high-commissioner-for-human-rights-advance-unedited-version-a-hrc-48-43/
https://www.un.org/unispal/document/the-allocation-of-water-resources-in-the-opt-including-east-jerusalem-report-of-the-united-nations-high-commissioner-for-human-rights-advance-unedited-version-a-hrc-48-43/
https://gisha.org/UserFiles/File/publications/infrastructure/Hand_on_the_Switch-EN.pdf
https://gisha.org/UserFiles/File/publications/infrastructure/Hand_on_the_Switch-EN.pdf
https://documents1.worldbank.org/curated/en/684341535731512591/pdf/Toward-Water-Security-for-Palestinians.pdf
https://www.un.org/unispal/document/the-allocation-of-water-resources-in-the-opt-including-east-jerusalem-report-of-the-united-nations-high-commissioner-for-human-rights-advance-unedited-version-a-hrc-48-43/
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Health care 

127. The closure has greatly affected access to healthcare in Gaza. In addition to the 

impacts caused by water and electricity shortages described above, dual-use 

classifications preclude the import of necessary medical equipment and spare 

parts. In July 2009, the WHO explained that diagnostic imaging equipment and 

batteries were being blocked from entry on security grounds; that restrictions on 

sending items out of Gaza were preventing testing and recalibration of medical 

equipment and increasing costs (because broken parts could not be traded-in); and 

that difficulties were caused by irregular power supply in hospitals (particularly 

in light of obstacles to sourcing batteries).259 The problem has continued: the WHO 

reports that in 2021, 69% of requests for the entry of x-ray or CT spare parts for 

equipment were denied.260  

128. The WHO has long reported critical shortages of medicine and disposable 

medical supplies in Gaza. For example, in 2012 it reported that “192 drugs (40% of 

the essential medicine list), and 586 medical disposables (65% of the essential list) 

[are] at zero stock. Many of the drugs at zero stock are lifesaving.”261 As a result, it 

explained: 

Gaza hospitals are now having to deal with the growing number of casualties with 

severely depleted medical supplies. The Ministry of Health has postponed all 

elective surgeries due to the emergency and shortages in anesthesia drugs. Non-

urgent cases have been transferred to NGO hospitals and health personnel have 

been asked to report to the nearest health facility for extended shifts.262 

129. Five years later, in 2017, the picture was not significantly changed. While fewer 

(though still many) essential disposables were at zero stock (27%), medication 

stocks were at similar levels to 2012:  

Out of the 516 medications on the essential drug list, 223 drug items (43%) were at 

zero stock levels in November, out of which 198 drug items are completely 

depleted. Drugs used in the emergency departments and intensive care units were 

at 48% zero stock at the end of November.263 

 
259 WHO, Medical equipment in Gaza’s hospitals. Internal management, the Israeli blockade and foreign 

donations, July 2009, pp. 6-8.  
260 WHO, 15 years of blockade and health in Gaza, July 2022. 
261 WHO, World Health Organization concerned over the emergency situation in Gaza, 2012. The term 

“zero stock” indicates that less than one month of stock is held. See, e.g., OCHA, Gaza’s health sector 

struggles to cope with massive influx of casualties amid pervasive shortages, 5 June 2018. 
262 Ibid. 
263 WHO, Special Situation Report Gaza, occupied Palestinian territory, October to November 2017. 

Figures reported in November 2019 were similar: “46% of essential drugs, 28% of medical disposables 

are at zero stock in the Ministry of Health (MoH) central warehouse”. See WHO, Special Situation 

Update, occupied Palestinian territory, Gaza, 12-14 November 2019. 

https://www.un.org/unispal/document/auto-insert-208855/#:~:text=In%20February%202009%2C%20shortly%20after%20the%20end%20of,the%20state%20of%20medical%20equipment%20in%20Gaza%E2%80%99s%20hospitals.
https://www.un.org/unispal/document/auto-insert-208855/#:~:text=In%20February%202009%2C%20shortly%20after%20the%20end%20of,the%20state%20of%20medical%20equipment%20in%20Gaza%E2%80%99s%20hospitals.
http://www.emro.who.int/images/stories/palestine/documents/15_years_of_blockade_and_health_in-gaza.pdf?ua=1
http://www.emro.who.int/press-releases/2012/who-concerned-over-gaza-emergency-situation.html
https://www.ochaopt.org/content/gaza-s-health-sector-struggles-cope-massive-influx-casualties-amid-pervasive-shortages
https://www.ochaopt.org/content/gaza-s-health-sector-struggles-cope-massive-influx-casualties-amid-pervasive-shortages
http://www.emro.who.int/images/stories/palestine/documents/who-special-situation-report-on-_gaza_oct-nov.pdf?ua=1
http://www.emro.who.int/images/stories/palestine/documents/special_situation_report_nov_14_final.pdf?ua=1
http://www.emro.who.int/images/stories/palestine/documents/special_situation_report_nov_14_final.pdf?ua=1
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130. Poor electricity supply has also continued to cause numerous problems in the 

health sector, including by limiting capacity for surgery; sterilisation; diagnostic 

services; and blood collection, storage, and transportation (the latter being 

especially required during periods of military activity). Hospitals are heavily 

dependent on emergency generators which are overused, but difficult to maintain 

and repair because of dual-use import restrictions. The WHO also reports essential 

medical equipment frequently failing and requiring repair or replacement due to 

electrical current fluctuation.264 

131. The closure has also limited the number of healthcare workers able to travel to 

attend trainings or conferences.265 According to the WHO, between 2016 and May 

2022, 64% of health staff permits submitted through the WHO were not 

approved.266 

132. The travel permit process has prevented people living in Gaza from accessing 

treatments that are not available inside Gaza. This has included delayed 

emergency care, with some patients dying before they are able to receive 

treatment.267 The WHO has reported that between 2008 and 2022, 30% of 

applications for patients to travel for health care were denied or delayed; 44% of 

applications to accompany patients were denied.268 Between 2008 and 2021, 839 

patients died while waiting for a decision on a medical travel permit.269 During the 

period 2018 to 2021, of the permits approved for children to travel for medical 

treatment, 43% did not grant permission for a parent to accompany.270 Despite an 

increase in the issuance of permits to enter Israel in 2022, OCHA reported that of 

the 1,619 permit requests which concerned medical appointments scheduled for 

July 2022, 36% were not approved on time.271 

 
264 WHO, Special Situation Report Gaza, occupied Palestinian territory, October to November 2017. 
265 WHO, “The closure of the Gaza Strip puts at risk the health of people in Gaza and undermines the 

functioning of the health care system”, 2010 (“Health professionals in Gaza have been cut off from the 

outside world. Since 2000, very few doctors, nurses or technicians have been able to leave the Strip for 

training necessary to update their clinical skills or to learn about new medical technology. This is 

severely undermining their ability to provide quality health care.”). 
266 WHO, 15 years of blockade and health in Gaza, July 2022.  
267 WHO, “The closure of the Gaza Strip puts at risk the health of people in Gaza and undermines the 

functioning of the health care system”, 2010 (“Many specialised treatments, for example, complex heart 

surgery and certain types of cancer [treatments], are not available in Gaza and patients are therefore 

referred for treatment to hospitals outside Gaza. But many patients have had the applications for exit 

permits denied or delayed by the Israeli Authorities and have missed their appointments. Some have 

died while waiting for referral.”). 
268 WHO, 15 years of blockade and health in Gaza, July 2022. 
269 WHO, 15 years of Gaza blockade and barriers to health access (undated). 
270 WHO, 15 years of blockade and health in Gaza, July 2022. 
271 OCHA, Movement in and out of Gaza: update covering July 2022, 23 August 2022. 
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http://www.emro.who.int/press-releases/2010/the-closure-of-the-gaza-strip-puts-at-risk-the-health-of-people-in-gaza-and-undermines-the-functioning-of-the-health-care-systemq.html
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http://www.emro.who.int/press-releases/2010/the-closure-of-the-gaza-strip-puts-at-risk-the-health-of-people-in-gaza-and-undermines-the-functioning-of-the-health-care-systemq.html
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http://www.emro.who.int/images/stories/palestine/documents/15_years_of_blockade_and_health_in-gaza.pdf?ua=1
http://www.emro.who.int/images/stories/palestine/documents/15-Years-Gaza-Blockade-Factsheet.pdf?ua=1
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133. The difficulties in the health sector provide an example of how hardships 

imposed by different parts of the closure compound each other. Where a person in 

Gaza suffers an illness (which may be caused or exacerbated by water and 

sanitation failings), it is possible that adequate treatment will not be available 

within Gaza (for example, because medical equipment is broken or unavailable, or 

medicines are out of stock due to import restrictions), and it is also possible that 

permission to travel outside Gaza for treatment may be refused or delayed (or 

blocked if the patient is unregistered). As a former COGAT soldier explained, 

Israel has the means to ensure that more treatments are available within Gaza, so 

that travelling out of Gaza for treatment is less frequently necessary.272 

134. The cumulative trauma of the closure and hostilities has also affected the 

mental health of people in Gaza. High rates of mental health conditions have been 

reported, particularly among young people living in Gaza.273 A 2019 study of 18–

24-year-olds found that 60% felt hopeless and 35% reported suicidal thoughts 

sometimes or often.274 It is clearly difficult to disentangle the various causes of these 

problems. However, a recent study based on interviews with mental health service 

providers in Gaza reported that the closure’s impact dominated perceptions of 

their clients’ mental health needs: 

The main recurrent Arabic words that emerged from our analysis were Makhnogeen 

(feeling suffocated), Masjoneen (feeling imprisoned), and Maazoleen (being 

segregated). These expressions indicate manifestations of distress in relation to 

personal and cultural meaning … and reflect the psychological and emotional state 

of people living under conditions of strict blockade…275 [references omitted] 

 
272 Breaking the Silence, Military Rule: Testimonies of soldiers from the Civil Administration, Gaza DCL 

and COGAT, 2011-2021, pp. 71-72: “I had [requests for] equipment for an eye hospital which [would 

have] prevented entry of Palestinians into Israel and their exit into Jordan because you could do eye 

treatment, eye surgery in the [Gaza] Strip, and people wouldn’t need to leave, so this would also 

supposedly benefit the Shin Bet to approve things like that, it would save them work, but they don’t 

do it…. The Shin Bet’s position is to say no, we don’t want to. No, no, no. …” 
273 Médecins Sans Frontières/Doctors Without Borders, In Gaza, lingering trauma is worsening a mental 

health crisis, 30 June 2021: “A reported 40 percent of young Gazans suffer from mood disorders, 60 to 

70 percent suffer from post-traumatic stress disorder, and 90 percent suffer from other stress-related 

conditions.” 
274 K. Elessi, A. Aljamal, L. Albaraqouni, Effects of the 10-year siege coupled with repeated wars on the 

psychological health and quality of life of university students in the Gaza Strip: a descriptive study, The 

Lancet, Vol.393, Supplement 1, March 2019, p. S10. Regarding children, see also, Save the Children, 

Trapped: The impact of 15 years of blockade on the mental health of Gaza’s children, 2022, especially 

at pp. 5, 17. 
275 M. Diab, G. Veronese et al., Psychosocial concerns in the context of prolonged political oppression: 

Gaza mental health providers’ perceptions, Transcultural Psychiatry, January 2022, p. 3. See also p. 4. 

https://www.breakingthesilence.org.il/inside/wp-content/uploads/2022/07/Military_rule_testimony_booklet.pdf
https://www.breakingthesilence.org.il/inside/wp-content/uploads/2022/07/Military_rule_testimony_booklet.pdf
https://www.doctorswithoutborders.org/latest/gaza-lingering-trauma-worsening-mental-health-crisis
https://www.doctorswithoutborders.org/latest/gaza-lingering-trauma-worsening-mental-health-crisis
https://resourcecentre.savethechildren.net/pdf/gaza_blockade_mental_health_palestinian_children_2022.pdf/
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Economic impact and poverty 

135. The cumulative effects of the restrictions constituting the closure have crippled 

Gaza’s economic growth and reduced it to “profound aid-dependency”.276 On 13 

August 2021, UNCTAD issued its economic analysis of the broad impact of the 

closure from 2007 to 2017 on poverty rates, reporting that:  

Between 2007 and 2017, the poverty rate in Gaza increased from 40 to 56 percent; 

the poverty gap increased from 14 to 20 per cent; and the annual minimum cost of 

eliminating poverty quadrupled from $209 million to $838 million (constant 2015 

USD).277 

136. The report found that the cumulative economic cost of the closure and military 

operations between 2007 and 2018 amounted to $16.7 billion (constant 2015 USD), 

and that “had the pre-2007 trends continued, the poverty rate in Gaza could have 

been 15 per cent in 2017 instead of 56%, while the poverty gap could have been 4.2 

per cent instead of 20 per cent.”278  

137. Gaza’s high poverty rate is closely tied to the consistently high levels of food 

insecurity in the territory: in 2018, 68.5% of households in Gaza were food insecure, 

even though 69% of households reported receiving “some form of food assistance 

or other forms of social transfers from Palestinian governmental bodies or 

international organisations.”279 Several possible causes of this food insecurity 

appear related to the closure. Food production has been affected by the loss of 

farming land to the “buffer zone”280 and lack of access to water and markets.281 

Electricity shortages reduce options for food storage.282 Unemployment and 

 
276 Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, para. 154.  
277 UN General Assembly, A/75/310, Economic costs of the Israeli occupation for the Palestinian people: 

the Gaza Strip under closure and restrictions, 13 August 2021, p. 2. 
278 UN General Assembly, A/75/310, Economic costs of the Israeli occupation for the Palestinian people: 

the Gaza Strip under closure and restrictions, 13 August 2021, p. 2. 
279 OCHA, Food insecurity in the oPt: 1.3 million Palestinians in the Gaza strip are food insecure, 14 

December 2018. 
280 In addition to the impact of IDF shootings into the “buffer zone”, agricultural production in that area 

has been affected by the Israeli practice of aerial spraying with herbicides along the border of Gaza, 

with consequential harm to crops inside Gaza. See Gisha, Closing in: Life and Death in Gaza’s Access 

Restricted Areas, August 2018, pp. 2, 4, 7, 9-10; Forensic Architecture (with Al Mezan, Gisha, and 

Adalah), Herbicidal Warfare in Gaza, 2019; Al Mezan, Farming in a Buffer Zone: The conditions Gaza 

farmers face under closure, 2021, pp. 12-14. 
281 S. Reskallah, Food Insecurity in Palestine: A Future for Farmers, Wilson Center, 30 August 2021.  
282 OCHA, Food insecurity in the oPt: 1.3 million Palestinians in the Gaza strip are food insecure, 14 

December 2018. 

https://www.legal-tools.org/doc/5912f1/
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https://forensic-architecture.org/investigation/herbicidal-warfare-in-gaza
https://mezan.org/en/uploads/files/16142371071857.pdf
https://mezan.org/en/uploads/files/16142371071857.pdf
https://www.wilsoncenter.org/article/food-insecurity-palestine-future-farmers
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poverty create barriers to the purchase of food even where it is available.283 In 2018, 

the unemployment rate in Gaza was 52%.284  

138. Underlying these broad patterns are the impacts of the closure on industry in 

Gaza. As noted above, industry is affected by restrictions on importing goods in 

Gaza, particularly goods classified as dual-use.285 For most of the closure the 

number of truckloads of incoming goods has been significantly suppressed in 

absolute terms compared to pre-closure levels.286 Data collected by OCHA shows 

that since 2015 imports into Gaza have been generally increasing, and that the 

monthly average of truckloads entering in July 2022 was only 37% below pre-

closure levels.287 Despite this progress in absolute terms, the fall in import levels 

per head of population remains significant, since Gaza’s population has increased 

by more than half since 2007.288 

139. The World Bank has explained more concretely the ways in which the closure 

has harmed Gaza’s economy through the impact of dual-use import restrictions on 

industry, as seen from the following examples.  

140. Gaza’s pharmaceutical industry has been significantly affected. In addition to 

restrictions on communications equipment that would allow for modernisation, 

pharmaceutical companies:  

cannot get any amount of glycerin, hydrogen peroxide or any compound that 

contains nitrates. This severely limits their product offering and sustainability. 

Pharmaceutical manufactures in Gaza not only have to be registered with the 

authorities in Ramallah, but also with the de-facto authorities in Gaza, necessitating 

the need to register each medication they produce twice. This significantly increases 

the costs, especially if the companies opt for substituting any of the ingredients from 

the original formulation that they can no longer import. Substituting even the non-

 
283 OCHA, Food insecurity in the oPt: 1.3 million Palestinians in the Gaza strip are food insecure, 14 

December 2018; UNRWA, Joint Press Release by the Palestinian Central Bureau of Statistics (PCBS), the 

Food and Agriculture Organization (FAO), the United Nations Relief and Works Agency for Palestine 

Refugees in the Near East (UNRWA), and the World Food Program (WFP), Food Insecurity in Palestine 

Remains High, 3 June 2014. 
284 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 4. 
285 See paragraphs 60-71 above.  
286 Goldstone Report, para. 318. See also, OCHA, Gaza crossings: movement of people and goods 

(covering data post-closure).  
287 OCHA, Movement in and out of Gaza: update covering July 2022, 23 August 2022. 
288 Ibid. It may be that population increase has been even greater than the more than 50% stated by 

OCHA. A late 2007 census put the Gazan population at around 1.4m people: Palestinian Central Bureau 

of Statistics, PCBS releases the final results of Gaza Strip Census 2007, p. 1 (undated). In late 2021, 

Hamas estimated the population at more than 2.3m people: Business Standard, Gaza Strip’s population 

increases amid high poverty, unemployment, 10 January 2022. If correct, this would mean an increase 

of around 900,000 people, or approximately 64% of the 2007 population.  
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https://www.legal-tools.org/doc/ca9992/
https://www.ochaopt.org/data/crossings
https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
https://www.pcbs.gov.ps/Portals/_pcbs/PressRelease/gaza_census_e.pdf
https://www.business-standard.com/article/international/gaza-strip-s-population-increases-amid-high-poverty-unemployment-122011000235_1.html
https://www.business-standard.com/article/international/gaza-strip-s-population-increases-amid-high-poverty-unemployment-122011000235_1.html
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active ingredients requires that the entire process of drug certification be completed 

all over again. Furthermore, standard supplies needed for the manufacturing 

process itself, such as various epoxy resins for painting of the factory floor, acetone 

for cleaning, or high-performance liquid chromatography (HPLC) machines 

needed for testing are either completely unavailable or can only be obtained after 

year-long delays. At present, the pharmaceutical industry in Gaza is operating at 

50 percent of its pre-2006 level.289 

141. The dairy industry provides another clear example, with dual-use restrictions 

preventing upgrades or new equipment for milk processing, quality control, and 

packaging machines, for example. “Given these restrictions, the industry is unable 

to carry out the necessary investments to meet the needs of the local population. 

Hence, 70 percent of Gaza’s dairy needs are imported from Israel.”290 

142. The inability to export has significantly impacted the food industry, which has 

also been limited by dual-use goods:  

While there are some 600 establishments in Gaza that operate in the food industry, 

the majority of them are small bakeries that aim to satisfy the local needs. However, 

the remaining manufacturers of juices, snacks, sweets and pickled or canned foods 

are hampered due to the inability to import spare parts, lubricants, disinfectants 

and other items necessary for their production lines to function properly. A single 

broken ball bearing can put the entire production line out of commission forcing 

manufacturers to shut down production or cannibalize other production lines for 

parts. In addition, a ban on export of processed foods from Gaza to the West Bank, 

let alone Israel, has deprived Gazan factories of a significant market. Despite the 

formal lifting of export restrictions on Gaza in 2015 following a blanket ban in 2007, 

no processed foods have been exported. This has created a perverse incentive for 

some entrepreneurs as they have built new facilities in the West Bank from which 

they are able to service both the West Bank and Gazan markets.291 

143. Agriculture has been similarly affected. In addition to prohibitive costs making 

it difficult to compete in other markets,292 farmers in Gaza face challenges caused 

by restrictions on importing fertilisers and plastic sheeting needed for the 

construction of greenhouses.293 Farming and fishing have also been affected by the 

loss of productive areas to Israel’s “buffer zone” and offshore “no-go” zone.294 The 

 
289 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 36.  
290 Ibid., para. 38. 
291 Ibid., para. 41. 
292 Ibid., para. 45. 
293 Ibid., para. 46. 
294 UN, Farming without Land, Fishing without Water: Gaza Agriculture Sector Struggles to Survive, 

May 2010; Gisha, Closing in: Life and Death in Gaza’s Access Restricted Areas, August 2018.  

https://documents1.worldbank.org/curated/en/942481555340123420/pdf/Economic-Monitoring-Report-to-the-Ad-Hoc-Liaison-Committee.pdf
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latter has reportedly been enforced severely in recent years, with fishers from Gaza 

subjected to shooting, detention and seizure of vessels while attempting to fish.295 

144. In the information and communications technology industry restrictions are 

estimated by the World Bank as affecting nearly 70-80% of goods that companies 

in Gaza could sell: 

These include simple items like ethernet cables, printers and toners, to more 

sophisticated items like servers or network switches, and uninterrupted power 

supply (UPS) battery back-ups. While no network (ethernet) cables can be imported 

through Israel, the local market is supplied though Egypt at twice the cost. No 

servers were allowed to enter Gaza in the past 5 years. Despite providing detailed 

Global Positioning System (GPS) coordinates for the intended location of a server 

at the Ministry of Health, one company has been waiting for three years for a 

decision as to whether it can be brought in. Similarly, another company has been 

waiting for 1.5 years for a permit to import a network switch. As companies have 

to pay deposits or advance payments to suppliers to secure the needed items, the 

long approval process effectively freezes their working capital. Consequently, most 

ICT companies in Gaza have shifted from importing new equipment to fixing 

existing ones for their customers.296 

145. Bans and, more recently, continuing barriers affecting exports have also played 

a role in weakening Gaza’s economy. For most of the closure, the volume of goods 

leaving Gaza each month was only a small fraction of the exports occurring before. 

In the first half of 2007, an average of around 1,000 truckloads of goods left Gaza 

each month.297 After the intensification of the closure, monthly averages reached a 

low of 2 truckloads per month (2009),298 and by 2014 remained at only 19 truckloads 

per month.299 The situation has improved since Israel reduced export restrictions 

(in 2015), and Egypt opened Salah a-Din crossing to goods (in 2018). In 2021 an 

 
295 Human Rights Council, A/HRC/23/21, Report of the Special Rapporteur on the situation of human 

rights in the Palestinian territories occupied since 1967, 3 June 2013, para. 14; Human Rights Council, 

A/HRC/40/73, Report of the Special Rapporteur on the situation of human rights in the Palestinian 

territories occupied since 1967, 30 May 2019, para. 11; UN General Assembly, A/75/310, Economic costs 

of the Israeli occupation for the Palestinian people: the Gaza Strip under closure and restrictions, 13 

August 2021, para. 7 (citing OCHA, Gaza’s fisheries: record expansion of fishing limit and relative 

increase in fish catch; shooting and detention incidents at sea continue, The Monthly Humanitarian 

Bulletin (October 2019), 19 November 2019); Gisha, Increase in navy attacks on Gaza fishermen, 

including children, 7 July 2022. 
296 World Bank Group, Economic Monitoring Report to the Ad Hoc Liaison Committee, 30 April 2019, 

para. 51.  
297 Gisha, Kerem Shalom Crossing, 3 March 2020 (giving the figure as 1,064); OCHA, Movement in and 

out of Gaza: update covering July 2022, 23 August 2022 (giving the figure as 961). 
298 Gisha, Kerem Shalom Crossing, 3 March 2020. 
299 Gisha, Kerem Shalom Crossing, 3 March 2020; OCHA, Movement in and out of Gaza: update 

covering July 2022, 23 August 2022. 

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/RegularSession/Session23/A-HRC-23_-21_en.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/HRCouncil/RegularSession/Session23/A-HRC-23_-21_en.pdf
https://www.legal-tools.org/doc/zf2bz5/
https://www.legal-tools.org/doc/zf2bz5/
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
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https://features.gisha.org/kerem-shalom-crossing/
https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
https://features.gisha.org/kerem-shalom-crossing/
https://features.gisha.org/kerem-shalom-crossing/
https://ochaopt.org/content/movement-and-out-gaza-update-covering-july-2022
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average of 379 truckloads left Gaza per month.300 However, this still constituted 

less than 40% of pre-closure exports. As noted above, the population of Gaza has 

also increased by more than 50% since 2007.301  

2.4.2 Attribution of hardships to the closure 

146. In the section above we have outlined a range of hardships which people living 

in Gaza have suffered, apparently as a consequence of the closure. However, this 

question of what is causing hardship in Gaza requires further discussion. It will 

become relevant to our legal analysis below, because whether or not deprivations 

in Gaza form part of an international crime will be affected by who has caused 

those deprivations.  

147. On this question we consider it essential at the outset to clarify that we are 

speaking of causation in a basic factual sense, such as is relevant to our legal 

analysis. To slightly oversimplify, the question can be framed as: but for the 

closure, would this level of hardship be felt in Gaza? We seek in particular to avoid 

discussion of political causation. The position has frequently been put that 

conditions in Gaza are the fault of Hamas. But very frequently this appears to be a 

statement that Hamas’ actions (its continued attacks on Israel, the IDF and Israeli 

citizens, and its refusal to agree to the “Quartet Principles”) are the reason or 

justification for Israel’s decision to implement and maintain the closure. This 

question – about the political reasons why Israel has adopted its course of action 

on the closure – has some relevance to the separate legal question of intent 

regarding the closure, which is analysed below in section 8.2. However, it cannot 

determine the question of factual causation. That is because Israel freely chooses 

how to respond to the behaviour of Hamas.  

148. Instead, we are concerned with the question of whether factors outside Israel’s 

control have directly caused hardship in Gaza, such that it could be said that these 

factors, rather than the closure, are the dominant cause of the suffering experienced 

in Gaza. 

149. Thus, a more legally relevant argument is the claim that socio-economic 

problems in Gaza are not due to the closure but rather to decisions and failures by 

Hamas and/or the PA. For example, Israel has argued that Hamas is responsible 

for water and sanitation problems in Gaza: 

Since the end of the disengagement process in 2005, water and sewage systems had 

been under exclusive Palestinian control. The unapproved drilling of over 6,000 

wells had caused irreversible and ongoing damage to the water supply in Gaza, 

 
300 OCHA, Movement in and out of Gaza: update covering July 2022, 23 August 2022. 
301 See above at paragraph 138 and footnote 288. 
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where the main source was an aquifer in an area over which Israel exerted no 

influence.302 

And, 

Under [Oslo II], the Palestinians were responsible for treating their own sewage, 

but no significant progress had been made with respect to Palestinian wastewater 

treatment plans and proper reuse of effluents for agriculture. The Palestinians 

apparently preferred to let their wastewater flow into Israeli territory, thus 

polluting the environment and the common aquifer, with the result that Israel was 

compelled to treat it…303 

150. Similarly, Israel has claimed that the responsibility for health care in Gaza lies 

“with those who [control] the area”, an apparent reference to Hamas.304 Hamas has 

also been accused of misappropriating aid and failing to negotiate with Israel and 

the PA over gas reserves located offshore (thus exacerbating economic 

hardships)305 and of contributing to delays in reconstruction by diverting 

construction material into building military installations and tunnels.306  

151. A second set of arguments relates to the role of the PA. Because protocols for 

the movement of goods and people involve a key role for the PA in permit 

application processes, the PA’s cooperation is essential. This was demonstrated in 

2020 when the PA suspended all coordination with Israel.307 As a result, the UN 

began reporting that access to health services was affected, particularly for those 

needing lifesaving treatment outside Gaza, since coordination of permit 

applications was not occurring.308 The PA’s decisions have had an impact on the 

closure and its consequences in various other ways too. For example, as described 

 
302 Human Rights Committee, CCPR/C/SR.3116, Summary record of the 3116th meeting held on 20 

October 2014, 112th Session, 24 October 2014, para. 31. 
303 Human Rights Committee, CCPR/C/SR.2718, Summary record of the 2718th meeting held on 14 July 

2010, 99th Session, 31 August 2010, para. 48. 
304 OHCHR, Press Release, In Dialogue with Israel, experts of Committee on Economic Social and 

Cultural Rights say human rights obligations extend to territories under the country’s effective control, 

3 October 2019.  
305 See, e.g., J. R. Weiner, G. Lindenfeld et al., Israel and the Gaza Strip: Why Economic Sanctions Are 

Not Collective Punishment, Jerusalem Center for Public Affairs, 2015, pp. 25-27. 
306 See, e.g., D. Feferman, Your Complete Guide to Hamas’ Network of Terror Tunnels, The Tower 

Magazine, Issue 37, April 2016; Reliable intelligence indicates Hamas uses cement for military needs, 

The Meir Amit Intelligence and Terrorism Information Center, 15 June 2010. 
307 From May 2020 until November 2020. This was done in response to statements from Israel that it 

would annex parts of the West Bank. See D. M. Halbfinger and A. Rasgon, Abbas Says Security 

Cooperation Will End, Raising Stakes for Israeli Annexation, New York Times, 19 May 2020. On the 

resumption of coordination when Israel retracted this plan, see A. Sawafta, Palestinian Authority 

resuming cooperation with Israel, Palestinian official says, Reuters, 17 November 2020. 
308 OCHA, End of Palestinian Authority coordination with Israel in response to annexation threat: 

decision already impacting medical referrals, 20 July 2020; WHO, Patients in the Gaza Strip unable to 

obtain Israeli-issued permits to access healthcare (undated). 
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above, the PA has impeded fuel supplies to Gaza and prompted Israel to reduce 

electricity supplies.309 At one point both Hamas and Israel accused the PA of 

“choking” or “besieging” Gaza.310 The PA has also cut salary payments to civil 

servants in Gaza.311 Disputes between the PA and Hamas, and political decisions 

taken by the PA, have thus sometimes been referred to by Israel as the cause of 

problems in Gaza.312 

152. Thirdly, Israel has highlighted that Gaza also shares a border with Egypt.313 

153. In addressing these matters, we consider it important to distinguish between 

two separate questions. First, who is primarily responsible for limiting the 

movement of goods and people across Gaza’s borders? This is the question raised 

by the latter two sets of arguments concerning the PA and Egypt.  

154. Regarding Egypt, it must be recognised that Egypt also has the power to 

influence the volume of goods and the number of people moving in and out of 

Gaza. However, the extent of that power – relative to that of Israel – is questionable. 

For one thing, the volume of traffic crossing between Gaza and Egypt is, and has 

been, small in comparison to that between Gaza and Israel. In 2000, the volume of 

people moving through Rafah to Egypt was only around 4% of the traffic between 

Gaza and Israel.314 Data from OCHA’s dashboard shows that between 2019 and 

2021 the traffic of goods through Salah a-Din (Egypt) was approximately 11% of 

that through Kerem Shalom (Israel).315 Although OCHA’s data suggests that over 

time traffic through Salah a-Din is increasing, this change is not at a rate that would 

significantly change the picture in the short or medium term. This suggests that 

 
309 See paragraph 119 above. 
310 K. Abu Toameh, Hamas: Israel ready to help, but PA blocking fuel to Gaza power plant, The 

Jerusalem Post, 6 October 2018.  
311 OCHA, The humanitarian impact of the internal Palestinian divide on the Gaza Strip, June 2017; N. 

al-Mughrabi, Anger as Palestinian Authority cuts Gaza salaries and pays late, Reuters, 3 May 2018. 
312 OHCHR, Press Release, In dialogue with Israel, experts of Committee on Economic Social and 

Cultural Rights say human rights obligations extend to territories under the country’s effective control, 

3 October 2019 (“Delays in reconstruction predominantly resulted from the actions by Hamas and 

conflicts between terrorist groups in Ramallah and Gaza.”). 
313 Human Rights Committee, CCPR/C/ISR/CO/4/Add.1, Concluding observations on the fourth 

periodic report of Israel, addendum: Information received from Israel on follow-up to the concluding 

observations, 9 February 2017, para. 54; Committee on Economic, Social and Cultural Rights (CESCR), 

E/C.12/ISR/FCO/4, Information received from Israel on follow-up to the concluding observations on its 

fourth periodic report, 23 March 2022, para. 5.  
314 Figures from sources in paragraph 107 above.  
315 Approximately 275,700 trucks crossed at Kerem Shalom during this time, whereas approximately 

32,800 crossed to or from Egypt (referred to in OCHA’s dashboard as “Rafah”). See OCHA, Gaza 

crossings: movement of people and goods. See also, N. Zilber, New Gaza Crossing Raises Questions 

about Blockade Policies, The Washington Institute for Near East Policy, 23 October 2019, providing a 

similar figure in 2019 (10%). 
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restrictions at Kerem Shalom have a much greater impact on the movement of 

goods than do measures taken by Egypt. Even if the Gaza-Egypt border was 

unrestricted indefinitely and had unlimited capacity, this would not undo the 

impacts of the closure. That is particularly because of the special relationship 

between Gaza, the West Bank, and Israel. Residents of Gaza are more likely to have 

reason to travel to the West Bank or East Jerusalem, where Palestinian family 

members, friends and colleagues may live, than to seek travel to other places via 

Egypt. Travel between Gaza and East Jerusalem, or between Gaza and the West 

Bank could not be made possible by Egypt without Israel’s assent.316 And shipping 

goods through Egypt does not resolve access to Gaza’s main historical export 

markets in Israel and the West Bank.317 Additionally, it is in any event artificial to 

consider the conduct of Egypt as distinct from the closure itself. Israel negotiates 

with and applies pressure on Egypt to ensure that the closure is not undermined 

by transit through the Rafah Crossing and Salah a-Din gate.318  

155. We also note that between mid-2006 and 2018 Rafah/Salah a-Din did not 

routinely operate. Israel effectively caused the Gaza-Egypt border to close in June 

2006 by ending the implementation of the Agreement on Movement and Access 

after the attack at Kerem Shalom in which Gilad Shalit was captured.319 Egypt’s 

decision to keep the crossing mostly closed after Hamas took power in Gaza in 

2007 until 2018 was said to be based on the fact that the Agreement on Movement 

and Access could no longer be implemented because of the lack of involvement of 

the PA and Israel.320 This aligned with Israel’s position that the Agreement on 

Movement and Access could not be implemented because of Hamas’ control of 

Gaza.321 When the border began to be irregularly opened during this period, Egypt 

would do so with agreement from Israel and the PA, giving them prior notice and 

providing Israel with a list of persons expected to cross.322 Gisha has in the past 

contended that Israel requested Egypt to keep Rafah generally closed during at 

least parts of this period, and that Egypt promised to do so. Gisha also reported in 

 
316 As explained above, Israel does not permit residents of Gaza to access the West Bank by leaving 

Gaza through Egypt and entering the West Bank through Jordan. See paragraph 100 above. 
317 Gisha, Red Lines, Gray Lists: Israel’s dual use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, p. 5. 
318 Israel said to ask Egypt to halt entry of cement, building materials into Gaza, The Times of Israel, 10 

June 2021; Gisha and Physicians for Human Rights, Rafah Crossing: Who holds the keys?, March 2009, 

pp. 143 et seq. 
319 Gisha and Physicians for Human Rights, Rafah Crossing: Who holds the keys?, March 2009, pp. 27-

28, 120-121 (and pp. 25-26 explaining how Israel was able to do this); OCHA, The Agreement on 

Movement and Access: One Year On, November 2006.  
320 Gisha and Physicians for Human Rights, Rafah Crossing: Who holds the keys?, March 2009, pp. 125-

126. 
321 Ibid., pp. 37-38, 121. 
322 Ibid., p. 48. 
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2009 that it had been told by Egyptian authorities that Egypt would only reopen 

Rafah with agreement of all parties to the Agreement on Movement and Access, 

including Israel.323 

156. Regarding the role of the PA, a similar picture emerges. The decisions and 

conduct of the PA certainly have some impact on the levels of movement across 

the Israel-Gaza border; however, this is secondary to the role played by Israel. 

Although the PA has the power to obstruct the transfer of goods or the movement 

of people, it has not done so to a significant extent. For example, the PA’s halting 

of travel permits and fuel shipments as mentioned in paragraph 151 above lasted 

for only a short time compared to the closure’s duration.324 Gisha states that 

although both Israel and the PA have the power within the GRM to suspend 

contractors or vendors, and although Israel has suspended “hundreds” of people 

or companies, as of January 2022 the PA had never done so.325 Moreover, the very 

role given to the PA in this process, which is the basis for the PA’s power to impede 

traffic across Gaza’s borders, is bestowed by Israel. Israel maintains overall control. 

This was demonstrated by the fact that in 2020, an alternative mechanism was 

brokered for the UN to receive travel permit applications from Gaza.326 The 

ultimate obstacle to travel is not the entity who receives applications, but the 

overall closure framework which requires those applications to be made and to be 

determined by Israel. A similar situation exists in respect of the GRM. The PA and 

the UN are participating in a system established by Israel, and can to some extent 

use it to impede imports, but it is ultimately Israel which makes key decisions, such 

as which items are considered dual-use.327 

157. We accept that both Egypt and the PA play a role in determining the levels of 

traffic across Gaza’s borders. In this respect, they both have some degree of 

influence over the hardships experienced in Gaza. Nonetheless, it is also clear that 

Israel’s degree of control over Gaza is far greater. In addition to control of border 

 
323 Ibid., pp. 124, 126, 128. 
324 Regarding travel permits, it is also the case that fewer were being requested during this time because 

of circumstances arising out of the COVID-19 pandemic. OCHA reported that increased local services 

were provided in Gaza at this time, and Israel limited eligibility for travel permits to cancer patients 

and emergency cases only. “Consequently, in March [2020], patient exits declined to 1,279, from a 

monthly average of 1,777 in January and February. April recorded only 159 applications, of which 113 

were approved, and May, 160 applications, of which 105 were approved.” See OCHA, End of 

Palestinian Authority Coordination with Israel in Response to Annexation Threat: Decision Already 

Impacting Medical Referrals, 20 July 2020. 
325 Gisha, Red Lines, Gray Lists: Israel’s dual-use policy and the Gaza Reconstruction Mechanism, 11 

January 2022, p. 7. 
326 D. Hatuqa, UN seeks to unblock medical access for “trapped” Palestinians, The New Humanitarian, 

9 September 2020. 
327 See paragraphs 60-71 above. 
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crossings, Israel also has maintained control of Gaza’s airspace, adjacent waters, 

the great majority of Gaza’s land boundaries (where the “buffer zone” is policed), 

fresh water sources, and the population registry. Most significantly, Israel is alone 

in being able to control the movement of people and goods between Gaza and the 

West Bank. Israel has primary control over the routes (for people as well as goods 

and commodities) which are of greatest importance to people in Gaza. We believe 

that if Egypt and the PA were to desist entirely from impeding cross-border traffic, 

this would have some impact on increasing movement and making it more 

consistent and predictable. However, the movement of people, goods and 

commodities across Gaza’s borders could never “normalise”, or approach per 

capita pre-2000 levels, without changes being made by Israel. For this reason, we 

have concluded that the actions of Egypt and the PA have not broken the chain of 

causation between Israel’s closure and conditions in Gaza. The most significant 

cause of the limitations on cross-border movement is the closure as imposed by 

Israel. 

158. An additional and separate question arises as to whether the measures imposed 

to restrict the movement of people and goods across Gaza’s border are actually the 

cause of the hardships set out above in section 2.4.1. This is the question raised by 

Israel’s objections detailed in paragraphs 149 and 150 above regarding the role of 

Hamas. 

159. We consider it clear that Hamas’ approach to managing Gaza can contribute to 

the extent of the socio-economic hardships experienced in Gaza. Decision-making 

on water sources is an example.328 Early strategic planning (including, for example, 

to undertake sustained lobbying of international agencies for assistance with 

desalination) might conceivably have (had) an impact in the long term on the 

extent to which Gaza is dependent on Israel for water. However, the ability of good 

governance to offset the closure’s impact is also limited. To continue the example: 

establishing sufficient desalination would be slowed and inflated in cost by 

restrictions on importing dual-use goods. There is also a real possibility of 

infrastructure being destroyed in hostilities and/or that routine maintenance is 

hindered by import restrictions. Similarly, it must be the case that Hamas’ use of 

construction materials (or other items) for military purposes involves consuming 

materials which could otherwise be put to civilian uses, thereby improving living 

conditions. However, it remains the case that but for the closure, this competition 

for access to scarce building materials would not exist.   

160. It is also clear that some of the hardships are directly caused by the limitations 

on cross-border traffic imposed by Israel, without any role played by Hamas. This 

 
328 On issues relating to water supply in Gaza, see above at paragraphs 121-126. 



 

55 

 

is clear in respect of the movement of persons.329 There is no question that it is 

Israel’s policies which make it difficult for those in Gaza to access medical 

treatment outside Gaza; to visit family in the West Bank; or to relocate to the West 

Bank.  

161. In respect of other hardships faced by people living in Gaza, we note that there 

is a significant and convincing consensus about their link to the closure. Various 

international organizations have consistently attributed to the closure a range of 

hardships felt in Gaza. This is the view of the WHO regarding problems in the 

provision of health services;330 the view of the World Bank and UNCTAD 

regarding economic conditions;331 and the view of OCHA and other international 

agencies regarding obstacles to construction and Gaza’s lack of essential 

infrastructure and utilities.332 Establishing causation to the trial standard of beyond 

reasonable doubt could be a complex issue and is likely to require expert evidence. 

However, for the purposes of the standard we have adopted here, we find the 

weight of the publicly available material compelling.  

162. Regarding the economic impact of the closure, we are also convinced by Israel’s 

own statements. Israel appears to have recognised that economic upturns in Gaza 

follow relaxations of the closure measures.333 The Agreement on Movement and 

Access, entered into by Israel and the PA in 2005 to ensure the continuous opening 

of Gaza’s borders, explicitly stated that this was in order “[t]o promote peaceful 

economic development and improve the humanitarian situation on the ground”.334 

If it is acknowledged that opening borders has this impact, it seems clear what 

impact would follow from the converse course. Indeed, as we address in more 

detail below (see section 8.2.1), Israel has at times expressed the intent to cause 

hardship in Gaza and has argued (when defending the closure) that “damaging 

 
329 See paragraphs 95-110 above. 
330 See paragraphs 127-134 above. 
331 See paragraphs 135-144 above. See also, UNCTAD, The economic costs of the Israeli occupation for 

the Palestinian People: The impoverishment of Gaza under blockade, 2020. 
332 See paragraphs 112-126 above. 
333 In 2011 Israel reported improvement in economic indicators to the Committee on Economic, Social 

and Cultural Rights, also noting that from June 2011, it increased the levels of goods entering Gaza, and 

the number of people able to exit. See OHCHR, Press Release, Committee on Economic, Social and 

Cultural Rights considers Report of Israel, 18 November 2011. We note that observers also attributed 

the economic improvements to the relaxation of the closure. See, e.g., UNCTAD, TD/B/58/4, Report on 

UNCTAD assistance to the Palestinian people; Developments in the economy of the occupied 

Palestinian territory, 15 July 2011, para. 7. 
334 Agreed Documents on Movement and Access from and to Gaza: Agreement on Movement and 

Access & Agreed Principles for Rafah Crossing, 15 November 2005, p. 1. 

https://unctad.org/webflyer/economic-costs-israeli-occupation-palestinian-people-impoverishment-gaza-under-blockade
https://unctad.org/webflyer/economic-costs-israeli-occupation-palestinian-people-impoverishment-gaza-under-blockade
https://www.ohchr.org/en/press-releases/2011/11/committee-economic-social-and-cultural-rights-considers-report-israel
https://www.ohchr.org/en/press-releases/2011/11/committee-economic-social-and-cultural-rights-considers-report-israel
https://unctad.org/system/files/official-document/tdb58d4_en.pdf
https://unctad.org/system/files/official-document/tdb58d4_en.pdf
https://unctad.org/system/files/official-document/tdb58d4_en.pdf
https://peacemaker.un.org/israelopt-accessgaza2005
https://peacemaker.un.org/israelopt-accessgaza2005


 

56 

 

the enemy’s economy is in and of itself a legitimate means in warfare”.335 These 

factors make it more difficult for us to credit arguments from Israel that the closure 

of Gaza’s borders is not the cause of the economic and humanitarian hardships 

which have been accumulating since 2007. 

163. In light of all of these factors we find it reasonable to believe that the primary 

cause of the hardships we have detailed above in section 2.4.1 is the Israeli closure. 

3. OVERVIEW OF THE CRIME AGAINST HUMANITY OF PERSECUTION 

3.1 Background and history of the crime 

164. Persecution is the crime against humanity concerned with particularly 

abhorrent forms of discrimination.  

165. Although some efforts began after World War I to establish criminal 

accountability for mass discrimination, the crime against humanity of persecution 

as we know it was established for the first time after World War II. In particular, 

the post-war trials in Europe included a significant focus on crimes which targeted 

Jewish people. However, the initial definition of crimes against humanity 

provided little detail as to what constituted persecution. The “London Charter”, 

which established the International Military Tribunal at Nuremberg (“IMT”) read:  

CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement, 

deportation, and other inhumane acts committed against any civilian population, 

before or during the war, or persecutions on political, racial or religious grounds in 

execution of or in connection with any crime within the jurisdiction of the Tribunal, 

whether or not in violation of the domestic law of the country where perpetrated.336  

166. In applying this clause, the IMT itself also failed to explicitly state the elements 

of persecution,337 and used the term inconsistently when discussing both war 

crimes and crimes against humanity.338 For those reasons, although it contains 

convictions for persecution, the IMT judgment is not of great assistance in 

identifying the legal parameters of the crime. However, the Tribunal did make 

clear that the crime is concerned with discrimination and requires a discriminatory 

 
335 See below at paragraphs 283-285 and 390; Unofficial partial translation by Gisha of HCJ, 9132/07, Al-

Bassiouni v The Prime Minister (not published 30.1.2008), paragraphs 43, 44 in the State’s response from 

1.11.2007. 
336 Charter of the International Military Tribunal (“London Charter”), article 6(c). 
337 H. Brady and R. Liss, “The Evolution of Persecution as a Crime Against Humanity”, in Bergsmo, 

Cheah, Song and Yi (eds), Historical Origins of International Criminal Law: Vol 3, Torkel Opsahl, 2015, p. 

460. 
338 Ibid. 

http://www.gisha.org/UserFiles/File/Israel%20uses%20the%20closure%20as%20economic%20warfare.pdf
http://www.gisha.org/UserFiles/File/Israel%20uses%20the%20closure%20as%20economic%20warfare.pdf
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.2_Charter%20of%20IMT%201945.pdf
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intent to specifically target members of the protected group.339 This approach was 

also taken by the subsequent trials held by United States occupying powers under 

Control Council Law 10, commonly referred to as the Nuremberg Military 

Tribunals (“NMTs”).340 

167. In the following decades there were few significant developments in the law 

relating to the crime against humanity of persecution. Non-binding (“soft law”) 

instruments were developed which included the crime against humanity of 

persecution but did not substantially develop its content.341 

168. Detailed elaboration of the crime only began with the decisions of the 

International Criminal Tribunal for the former Yugoslavia (“ICTY”) and the ICTR. 

They developed specific elements for the crime of persecution. The required actus 

reus was defined as: (1) act(s) or omission(s) that denied or infringed upon a 

fundamental right under international law; (2) in a way that was discriminatory in 

fact (because members of a protected group were targeted); and (3) the acts or 

omissions either themselves constituted crimes against humanity, or otherwise 

their cumulative effect was equal in gravity to that of other crimes against 

humanity. The mens rea required was that the acts or omissions were intentional, 

and conducted with an intention to discriminate on political, racial, or religious 

grounds.342  

169. Over time the list of protected groups whose members are recognised as 

potential victims of persecution has grown. Varying approaches have also been 

taken regarding the contextual elements of the crime and requirements for 

connection to the context and/or other crimes. However, the core of the crime 

remains its focus on grave forms of discrimination.  

170. Among international crimes, persecution maintains a particularly close 

relationship with international human rights law. The World War II origins of a 

movement to protect against discrimination are key in both bodies of law. As they 

developed, the elements of persecution have reflected this relationship, relying 

 
339 See, e.g., International Military Tribunal (Nuremberg), Judgment of 1 October 1946 (“IMT 

Judgment”), pp. 20, 76, 84, 116, 123. 
340 See NMT, United States of America v Josef Altstoetter et al., Judgment, October 1946-April 1949, in Trials 

of War Criminals Before the Nuremberg Military Tribunals, Vol. III, 1951, pp. 1155-1156. 
341 UN General Assembly Resolution 95(I), A/236, Affirmation of the Principles of International Law 

Recognised by the Charter of the Nürnberg Tribunal, 1946; International Law Commission, Principles 

of International Law Recognised in the Charter of the Nürnberg Tribunal and in the Judgment of the 

Tribunal, 1950, Principle VI(c); International Law Commission, Draft Code of Offences against the 

Peace and Security of Mankind, 1954, article 2(11). 
342 See Prosecutor v Tadić et al., IT-94-1-T, Opinion and Judgment, 7 May 1997, para. 697; Prosecutor v 

Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, paras 632-636; Prosecutor v Nahimana et al., ICTR-

99-52-T, Judgement and Sentence, 3 December 2003, para. 1071. 

https://www.legal-tools.org/doc/45f18e/
https://www.legal-tools.org/doc/45f18e/
https://www.legal-tools.org/doc/a7608a/
https://www.legal-tools.org/doc/bb7761/
https://www.legal-tools.org/doc/bb7761/
https://www.legal-tools.org/doc/5164a6/
https://www.legal-tools.org/doc/5164a6/
https://www.legal-tools.org/doc/5164a6/
https://www.legal-tools.org/doc/dfbb5c/
https://www.legal-tools.org/doc/dfbb5c/
https://www.legal-tools.org/doc/0a90ae/
https://www.legal-tools.org/doc/5c6a53/
https://www.legal-tools.org/doc/45b8b6/
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explicitly on the deprivation of human rights as part of establishing criminal 

responsibility.  

3.2 Persecution under the Rome Statute 

171. Article 7(1) of the Rome Statute provides: 

1. For the purpose of this Statute, "crime against humanity" means any of the 

following acts when committed as part of a widespread or systematic attack 

directed against any civilian population, with knowledge of the attack:  

… 

(h) Persecution against any identifiable group or collectivity on political, racial, 

national, ethnic, cultural, religious, gender as defined in paragraph 3, or other 

grounds that are universally recognized as impermissible under international law, 

in connection with any act referred to in this paragraph or any crime within the 

jurisdiction of the Court.  

172. Article 7(2)(g) states further that for the purpose of paragraph 1:  

“Persecution” means the intentional and severe deprivation of fundamental rights 

contrary to international law by reason of the identity of the group or collectivity.  

173. According to the Elements of Crimes, persecution under article 7(1)(h) contains 

the following elements: 

1. The perpetrator severely deprived, contrary to international law, one or more 

persons of fundamental rights. 

2. The perpetrator targeted such person or persons by reason of the identity of a 

group or collectivity or targeted the group or collectivity as such. 

3. Such targeting was based on political, racial, national, ethnic, cultural, religious, 

gender as defined in article 7, paragraph 3, of the Statute, or other grounds that are 

universally recognized as impermissible under international law. 

4. The conduct was committed in connection with any act referred to in article 7, 

paragraph 1, of the Statute or any crime within the jurisdiction of the Court. 

5. The conduct was committed as part of a widespread or systematic attack directed 

against a civilian population. 

6. The perpetrator knew that the conduct was part of or intended the conduct to be 

part of a widespread or systematic attack directed against a civilian population.343 

 
343 Elements of Crimes, article 7(1)(h).  

https://www.legal-tools.org/doc/3c0e2d/
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3.3 Persecution under Customary International Law 

174. The customary version of the crime against humanity of persecution has been 

defined slightly differently to the Rome Statute definition. It is therefore possible 

for conduct to amount to persecution under one definition but not the other. The 

customary international law definition differs from the Rome Statute version, 

discussed above, in three ways. 

175. First, the customary “chapeau elements” of crimes against humanity are less 

rigorous than those under the Rome Statute, as elaborated below in section 4.1. 

176. Secondly, the ICC definition includes an additional element that is not 

recognised in customary international law: the connection element, discussed in 

section 7 below. In this respect, it is more difficult to establish the crime under the 

Rome Statute than it is under customary international law. 

177. Thirdly, the requirement of “discrimination in fact” is in some respects less 

restrictive, and therefore easier to prove, under the ICC definition than it is under 

customary international law.344 Specifically, the Rome Statute definition (i) 

encompasses more grounds of discrimination than are recognised under 

customary international law;345 (ii) deals with “collectivities” as well as “groups”;346 

and (iii) focuses both on the targeting of individuals who are members of the group 

as well as persecutory conduct directed against the groups or collectivities as such 

(the customary international law requirement only allows discrimination against 

individuals).347 

178. As elaborated below, most – or even all – of these differences are immaterial to 

the conduct considered in this opinion. The primary analysis that follows is 

concerned with the Rome Statute definition of persecution; customary 

international law is considered only where a legal conclusion could possibly turn 

on one of the differences above. 

4. CHAPEAU ELEMENTS 

179. In order to qualify as a crime against humanity, the specific conduct charged 

must take place in a particular context. In the ICC regime, the requirements of that 

context are set out in the introductory (“chapeau”) elements of article 7(1) of the 

 
344 See below in section 6.1 for an explanation of this concept. 
345 Under customary international law, the recognised grounds of discrimination are political, racial, 

religious, or ethnic. See G. Mettraux, International Crimes: Law and Practice, Vol II: Crimes Against 

Humanity, Oxford University Press, 2020, pp. 584-589.  
346 Rome Statute, article 7(1)(h). 
347 Rome Statute, article 7(1)(h). 

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
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Rome Statute. The conduct in question must be “committed as part of a 

widespread or systematic attack directed against any civilian population, with 

knowledge of the attack.”  

180. This section of the opinion sets out the legal requirements for the chapeau 

elements of crimes against humanity, and then considers whether those elements 

are met in respect of the Gaza closure. 

4.1 Interpretation of the chapeau elements 

181. The Elements of Crimes confirms that proof of persecution under article 7(1)(h) 

of the Rome Statute requires establishing two chapeau requirements: 

5. The conduct was committed as part of a widespread or systematic attack directed 

against a civilian population. 

6. The perpetrator knew that the conduct was part of or intended the conduct to be 

part of a widespread or systematic attack directed against a civilian population.348 

182. The requirement of an “attack directed against any civilian population” is 

defined in article 7(2)(a) of the Rome Statute: 

“Attack directed against any civilian population” means a course of conduct 

involving the multiple commission of acts referred to in paragraph 1 against any 

civilian population, pursuant to or in furtherance of a State or organizational policy 

to commit such attack”. 

183. These Rome Statute requirements are largely the same as the contextual 

elements which exist under customary international law. However, before the ICC, 

these chapeau elements of a crime against humanity involve three requirements 

which need not be met under customary international law: (i) an explicit 

requirement exists for the multiple commission of relevant acts; (ii) those acts must 

themselves constitute conduct falling within article 7(1)’s list of acts amounting to 

crimes against humanity; and (iii) a requirement for orchestration by a State or 

organization.  

4.1.1 Attack  

184. An “attack” need not involve military force; rather its essence is the 

“mistreatment” of the civilian population.349 An “attack” can be entirely or partly 

 
348 Elements of Crimes, article 7(1)(h); see paragraph 173 above. 
349 Paragraph 3 of the Introduction to article 7 in the Elements of Crimes states that “[t]he acts need not 

constitute a military attack”, following the considerable caselaw of the ad hoc tribunals on this question. 

See, e.g., Prosecutor v Kunarac et al., IT-69-23 & IT-96-23/1-A, Judgement, 12 June 2002, para. 86; 

Prosecutor v Vasiljević, IT-98-32-T, Judgment, 29 November 2002, para. 29; Prosecutor v Semanza, ICTR-

97-20-T, Judgement and Sentence, 15 May 2003, para. 327; Prosecutor v Kordić and Čerkez, IT-95-14/2-A, 
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constituted by acts other than physical violence. Thus in Akayesu the ICTR Trial 

Chamber explained that an attack “may also be non violent in nature, like 

imposing a system of apartheid, which is declared a crime against humanity in 

article 1 of the Apartheid Convention of 1973, or exerting pressure on a population 

to act in a particular manner”.350 In Popović, the attack was found to be constituted 

not only by a military assault, but also by “the strangulation of the enclaves 

through the restriction of humanitarian supplies”.351 In Krajišnik the attack 

encompassed not only the detention, beating, rape, and killing of Muslims and 

Croats but also: 

[I]ncluded a wide range of discriminatory measures taken against Bosnian Muslims 

and Bosnian Croats, such as the imposition of curfews, the setting-up of barricades 

and checkpoints where members of these ethnic groups were regularly stopped and 

searched; regular searches of the houses of Muslims and Croats; and dismissals of 

Muslims and Croats from employment in the armed forces, the police, municipal 

organs, and private and publicly owned companies.352  

185. As indicated above, this customary law concept of an “attack” is narrowed by 

the Rome Statute. It requires – firstly – a “course of conduct involving the multiple 

commission of acts”. This entails “a series or overall flow of events, as opposed to 

a mere aggregate of random or isolated acts”.353 Secondly, according to article 7(2), 

the “acts” in question must be acts enumerated in article 7(1) – that is, they must 

be acts which themselves are capable of constituting a crime against humanity. 

However, in practice the latter requirement has not been rigorously applied in ICC 

 
Judgement, 17 December 2004, para. 666; Prosecutor v Blagojević & Jokić, IT-02-60-T, Judgement, 17 

January 2005, para. 543; Prosecutor v Gotovina et al., IT-06-90-T, Judgement (Vol. II), 15 April 2011, para. 

1702; Prosecutor v Perišić, IT-04-81-T, Judgement, 6 September 2011, para. 82; Prosecutor v Prlić et al., IT-

04-74-T, Judgement (Vol.I), 29 May 2013, para. 35; Prosecutor v Stanišić & Simatović, IT-03-69-T, 

Judgement (Vol. I), 30 May 2013, para. 962; Prosecutor v Karadžić, IT-95-5/18-T, Public Redacted Version 

of Judgement Issued on 24 March 2016 (Vol. I), 24 March 2016, para. 473; Prosecutor v Mladić, IT-09-92-

T, Judgment (Vol. III), 22 November 2017, para. 3024. See also, Prosecutor v Katanga, Judgment pursuant 

to article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014, para. 1101; and Situation in the 

Republic of Côte D’Ivoire, Corrigendum to “Decision Pursuant to Article 15 of the Rome Statute on the 

Authorisation of an Investigation into the Situation in the Republic of Côte D’Ivoire”, ICC-02/11-14-

Corr, 15 November 2011, para. 31. 
350 Prosecutor v Akayesu, ICTR-96-4-T, Judgement, 2 September 1998, para. 581. See also, Prosecutor v 

Rutaganda, ICTR-96-3-T, Judgement and Sentence, 6 December 1999, para. 70; Prosecutor v Musema, 

ICTR-96-13-T, Judgement and Sentence, 27 January 2000, para. 205.  
351 Prosecutor v Popović et al., IT-05-88-T, Judgement (Vol. I), 10 June 2010, para. 760.  
352 Prosecutor v Krajišnik, IT-00-39-T, Judgement, 27 September 2006, para. 708. 
353 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 662; Prosecutor v Ongwen, 

Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2674.  

See also, Prosecutor v Katanga, Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07-3436-

tENG, 7 March 2014, para. 1101 (“a campaign, an operation or a series of actions directed against the 

civilian population, viz. a course of conduct and not a single isolated act.”). 
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caselaw.354 Moreover, the Court has held that the individual incidents constituting 

the attack do not need to be established in the same level of detail as would be 

expected for the specific conduct charged against the accused.355 The Prosecution 

must prove the existence of a forest, but not of every individual tree.356 

4.1.2 Directed against any civilian population 

186. “Civilians” are persons not (or no longer) taking part in hostilities, thus 

excluding active members of armed forces or other combatants, including 

resistance fighters.357 The reference to a civilian population (as opposed to simply 

civilians) imports a requirement of collectivity: the target of the attack is a group 

of civilians, rather than individual civilians.358  

187. An attack is “directed against” a civilian population if the civilian population 

is “the primary object of the attack and not just an incidental victim of the attack.”359 

 
354 G. Mettraux, International Crimes: Law and Practice: Volume II: Crimes Against Humanity, Oxford 

University Press, 2020, p. 201, section 5.2.1.2, citing Prosecutor v Katanga, Judgment pursuant to article 

74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014, paras 1134–38; Prosecutor v Gbagbo, 

Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-01/11-656-Red, 12 June 

2014, paras 209–212, especially 211; Prosecutor v Ntaganda, Decision Pursuant to Article 61(7)(a) and (b) 

of the Rome Statute on the Charges of the Prosecutor Against Bosco Ntaganda, ICC-01/04-02/06-309, 9 

June 2014, paras 23, 25−30; Situation in the Republic of Burundi, Public Redacted Version of “Decision 

Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation 

in the Republic of Burundi”, ICC-01/17-X-9-US-Exp, 25 October 2017, ICC-01/17-9-Red, 25 October 2017, 

paras 32, 33–48; Prosecutor v Mbarushimana, Decision on the confirmation of charges, ICC-01/04-01/10-

465-Red, 16 December 2011, paras 242–267 (and Dissenting opinion of Judge Sanji Mmasenono 

Monageng, paras 21–22).  
355 Prosecutor v Gbagbo, Decision adjourning the hearing on the confirmation of charges pursuant to 

article 61(7)(c)(i) of the Rome Statute, ICC-02/11-01/11-432, 3 June 2013, paras 22-23. 
356 Prosecutor v Bemba Gombo, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial 

Chamber III’s “Judgment pursuant to Article 74 of the Statute”, Separate Opinion of Judge Van den 

Wyngaert and Judge Morrison, ICC-01/05-01/08-3636-Anx2, 8 June 2018, para. 60. 
357 As reflected in article 50 of the Additional Protocol I to the Geneva Conventions, see Prosecutor v 

Blaškić, IT-95-14-A, Judgement, 29 July 2004, paras 110-115; Prosecutor v Al Hassan, Decision on the 

Prosecutor’s Application for the Issuance of a Warrant of arrest for Al Hassan Ag Abdoul Aziz Ag 

Mohamed Ag Mahmoud, ICC-01/12-01/18- 35-Red2-tENG, 22 May 2018, para. 45; Prosecutor v Bemba 

Gombo, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 March 2016, para. 152; 

Prosecutor v Katanga, Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 

March 2014, para. 1102. 
358 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2675; 

Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 667; ECCC Case 001, KAING 

Guek Eav, 001/18-07-2007/ECCC/TC, Judgement, 26 July 2010, para. 302. 
359 Prosecutor v Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the 

Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 

76, citing Prosecutor v Kunarac et al., IT-69-23 & IT-96-23/1-A, Judgement, 12 June 2002, paras 91-92; 

Prosecutor v Stakić, IT-97-24-T, Judgement, 31 July 2003, para. 624; Prosecutor v Vasiljević, IT-98-32-T, 

Judgment, 29 November 2002, para. 33. See also, Situation in the Republic of Kenya, Decision Pursuant to 
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[emphasis original] A population that is predominantly civilian but includes some 

enemy combatants is not deprived of its civilian character.360 In Blagojević & Jokić, 

the presence of 1,000-4,000 soldiers among the 40,000 people in Srebrenica was 

insufficient to affect the civilian character of the population.361 

4.1.3 State or organizational policy 

188. Although it is not a requirement under customary international law,362 the 

Rome Statute defines an “attack directed against any civilian population” so that 

it must be “pursuant to or in furtherance of a State or organizational policy to 

commit such attack”.363 According to the Elements of Crimes this “requires that the 

State or organization actively promote or encourage such an attack against a 

civilian population.”364 

189. The term “policy” in article 7(2)(a) is somewhat misleading. The caselaw makes 

clear that there is in fact no requirement for an “explicitly defined or formalised 

policy.”365 Rather, the essence of the element is (i) that the conduct was orchestrated 

rather than random, and (ii) that it was done by a State or organization. This 

 
Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the Republic 

of Kenya, ICC-01/09-19-Corr, 31 March 2010, para. 82; Prosecutor v Ntaganda, Judgment, ICC-01/04-

02/06-2359, 8 July 2019, para. 668; Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 

February 2021, para. 2675. Note that the “primary object” approach is a tool for assessing the evidence, 

rather than an additional legal requirement. See Prosecutor v Ntaganda, Public redacted version of 

Judgment on the appeals of Mr Bosco Ntaganda and the Prosecutor against the decision of Trial 

Chamber VI of 8 July 2019 entitled ‘Judgment’, ICC-01/04-02/06-2666-Red, 30 March 2021, paras 418, 

424. 
360 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2675; 

Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 668; Prosecutor v Katanga, 

Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014, para. 1105; 

Prosecutor v Tadić, IT-94-1-T, Opinion and Judgement, 7 May 1997, para. 638; Prosecutor v Jelisić, IT-95-

10-T, Judgement, 14 December 1999, para. 54; Prosecutor v Kordić & Čerkez, IT-95-14/2-A, Judgement, 

17 December 2004, para. 50; Prosecutor v Akayesu, ICTR-96-4-T, Judgement, 2 September 1998, para. 582; 

Prosecutor v Kayishema & Ruzindana, ICTR-95-1-T, Judgement, 21 May 1999, para. 128; Prosecutor v Fofana 

& Kondewa, SCSL-04-14-A, Judgment, 28 May 2008, para. 259. In determining whether the population 

is predominantly civilian it is relevant to consider the number of combatants among the population, 

see Prosecutor v Blaškić, IT-95-14-A, Judgement, 29 July 2004, paras 113 and 115.  
361 Prosecutor v Blagojević & Jokić, IT-02-60-T, Judgement, 17 January 2005, paras 551-552. 
362 Prosecutor v Blaškić, IT-95-14-A, Judgement, 29 July 2004, para. 120; Prosecutor v Kunarac et al., 

Judgement, IT-69-23 & IT-96-23/1-A, 12 June 2002, para. 98 
363 Rome Statute, article 7(2)(a). 
364 Elements of Crimes, Introduction to article 7, paragraph 3. 
365 Prosecutor v Gbagbo, Public redacted version of “Decision on the Prosecutor’s Application Pursuant 

to Article 58 for a warrant of arrest against Laurent Koudou Gbagbo”, ICC-02/11-01/11-9-Red, 30 

November 2011, para. 37; Prosecutor v Bemba Gombo, Judgment pursuant to Article 74 of the Statute, 

ICC-01/05-01/08-3343, 21 March 2016, para. 160. 
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element will be met where it can be shown that the attack was “planned, directed 

or organised – as opposed to spontaneous or isolated acts of violence”.366  

190. It is also possible that this “policy” requirement may crystallise during the 

course of its implementation,367 meaning that conduct which may not be pre-

planned, but rather responds to a developing situation, can nonetheless meet the 

requirement. The Bemba Trial Chamber clarified that the existence of a policy may 

be inferred from a variety of factors, including: 

(i) that the attack was planned, directed or organized; (ii) a recurrent pattern of 

violence; (iii) the use of public or private resources to further the policy; (iv) the 

involvement of the State or organizational forces in the commission of crimes; (v) 

statements, instructions or documentation attributable to the State or the 

organization condoning or encouraging the commission of crimes; and/or (vi) an 

underlying motivation.368 

191. As explained in the Ongwen trial judgment, “[i]n principle, a state or 

organisation committing a systematic attack against a civilian population will 

satisfy the policy requirement”.369 

4.1.4 Widespread or systematic 

192. The attack must be either widespread or systematic. The assessment of this 

question is to be made relative to the civilian population which is under attack.370 

The widespread requirement can be made out by reference to the attack’s 

geographical scope, and/or the number of victims affected.371 The systematic 

 
366 Prosecutor v Katanga & Ngudjolo Chui, Decision on the confirmation of charges, ICC-01/04-01/07-717, 

30 September 2008, para. 396; Prosecutor v Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of 

the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-

424, 15 June 2009, para. 81; Situation in the Republic of Côte D’Ivoire, Corrigendum to “Decision Pursuant 

to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in the 

Republic of Côte D’Ivoire”, ICC-02/11-14-Corr, 15 November 2011, para. 43; Prosecutor v Gbagbo, 

Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-01/11-656-Red, 12 June 

2014, para. 215. 
367 Prosecutor v Katanga, Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07- 3436-tENG, 

7 March 2014, para. 1110; Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 674; 

Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2679. 
368 Prosecutor v Bemba Gombo, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/08-3343, 21 

March 2016, para. 160. 
369 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2679. 
370 Prosecutor v Kunarac et al., IT-69-23 & IT-96-23/1-A, Judgement, 12 June 2002, para. 95.  
371 Prosecutor v Katanga & Ngudjolo Chui, Decision on the confirmation of charges, ICC-01/04-01/07-717, 

30 September 2008, para. 395; Situation in the Republic of Côte D’Ivoire, Corrigendum to “Decision 

Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation 

in the Republic of Côte D’Ivoire”, ICC-02/11-14-Corr, 15 November 2011, para. 53. 
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nature of an attack refers to the “organised nature” of the acts constituting the 

attack and “the improbability of their random or accidental occurrence.”372 

4.1.5 Conduct as “part of” the attack 

193. The conduct in question (here, the Gaza closure) will only constitute a crime 

against humanity if it is “part of” the attack.373 In assessing this requirement, ICC 

chambers have assessed whether there is an alignment as between the acts and the 

attack in terms of “the characteristics, the aims, the nature or consequences”;374 as 

well as their targets, alleged perpetrators, times, and locations.375  

4.1.6 Knowledge of the attack and the nexus 

194. The perpetrator must have known or intended that the conduct was part of a 

widespread or systematic attack against a civilian population.376 The Elements of 

Crimes clarifies that this does not require proof that “the perpetrator had 

knowledge of all characteristics of the attack or the precise details of the plan or 

policy of the State or organization.”377 The perpetrator must merely have “had 

knowledge of the attack in general terms”.378 

4.2 Application 

195. Any forthright assessment must recognise that the context of the Gaza closure 

is the sustained tensions between Israel and the Palestinian people which have 

 
372 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2682. See 

also, Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 692; Prosecutor v Gbagbo, 

Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-01/11-656-Red, 12 June 

2014, para. 223; Prosecutor v Katanga, Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07-

3436-tENG, 7 March 2014, para. 1123; Prosecutor v Kunarac et al., IT-69-23 & IT-96-23/1-A, Judgement, 12 

June 2002, para. 94. 
373 Elements of Crimes, article 7(1)(h), element 5.  
374 Prosecutor v Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the 

Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 

86; Situation in the Republic of Kenya, Decision Pursuant to Article 15 of the Rome Statute on the 

Authorization of an Investigation into the Situation in the Republic of Kenya, ICC-01/09-19-Corr, 31 

March 2010, para. 98; Prosecutor v Katanga, Judgment pursuant to article 74 of the Statute, ICC-01/04-

01/07-3436-tENG, 7 March 2014, para. 1124; Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-

Red, 4 February 2021, para. 2688; Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, 

para. 696. 
375 Prosecutor v Gbagbo, Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-

01/11-656-Red, 12 June 2014, para. 212; Prosecutor v Ongwen, Decision on the confirmation of charges 

against Dominic Ongwen, ICC-02/04-01/15-422-Red, 23 March 2016, para. 63; Prosecutor v Ntaganda, 

Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 696. 
376 Elements of Crimes, article 7(1)(h), element 6. 
377 Elements of Crimes, Introduction to article 7, para. 2.  
378 Prosecutor v Gbagbo, Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-

01/11-656-Red, 12 June 2014, para. 214. 
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lasted since 1948. This context has involved numerous acts of “mistreatment” 

throughout Gaza, the West Bank, and Israel379 which would fall within the list of 

acts in article 7(1). 

196. Focusing on acts carried out by Israel against Palestinian civilians, documented 

forms of mistreatment (beginning long before 13 June 2014 and continuing to the 

present day) include:380 (i) unremedied deportation or forcible transfer of 

Palestinians;381 (ii) imprisonment of Palestinian civilians in violation of 

international law (article 7(1)(e));382 (iii) physical mistreatment of Palestinian 

civilians amounting to torture (article 7(1)(f));383 (iv) intentional killing of 

 
379 Regarding the applicability of the Rome Statute, we see no jurisdictional obstacle in taking into 

account acts outside of Gaza and the West Bank as part of the attack. The ICC has ruled that a crime 

falls within its jurisdiction so long as at least one of the crime’s elements occurred in the territory of a 

state party, even if some elements occurred elsewhere. See Request under Regulation 46(3) of the 

Regulations of the Court, Decision on the “Prosecution’s Request for a Ruling on Jurisdiction under 

Article 19(3) of the Statute”, ICC-RoC46(3)-01/18-37, 6 September 2018, especially para. 72. 
380 In addition to the following listed matters, we note that several recent reports from human rights 

NGOs have determined that conduct amounting to apartheid is also taking place (article 7(1)(j)): 

Amnesty International, Israel’s Apartheid Against Palestinians, 2022; Human Rights Watch, A 

Threshold Crossed, 27 April 2021. 
381 Hundreds of thousands of Palestinians were expelled or fled from contemporary Israel as the end of 

the British mandate approached and during the 1948 war. See UNCCP, A/AC.25/W.81/Rev.2, Historical 

Survey of Efforts of the United Nations Conciliation Commission for Palestine to Secure the 

Implementation of Paragraph 11 of General Assembly resolution 194 (III), 2 October 1961 paras 12-13. 

For the overwhelming majority of these people (or their surviving family members), that displacement 

continues to today. Whilst the causes of the exodus are disputed, the General Assembly resolved that 

refugees who had fled or been expelled from Palestine should have a right of return to their homes in 

newly established Israel, and be compensated for property lost should they choose not to do so. See 

General Assembly, Resolution 194 (III), Palestine – Progress Report of the United Nations Mediator, 11 

December 1948, p. 24. More recently, policies of land confiscations and home demolitions have resulted 

in Palestinians across Israel and West Bank being forced to leave their homes and lands. See, for 

example, OCHA, Humanitarian Impact of settlements in palestinian neighbourhoods of East Jerusalem: 

the coercive environment, The Monthly Humanitarian Bulletin – June 2018, 10 July 2018; Gisha, The 

Permit Regime: Testimonies, 28 July 2022; B’Tselem, Israel continues policy of forcibly transferring 

Palestinians, 2 February 2021.  
382 B’Tselem, Statistics on Administrative Detention, 24 November 2021 (as of September 2020, 376 

Palestinians, including 2 minors aged 16-18, were being held in administrative detention, in the past 

numbers reached 960 (in 2002), 584 (in 2015) and 494 (in 2018)); UNICEF, Children in Israeli Military 

Detention: Observations and Recommendations, Bulletin No. 2, 2 February 2015.  
383 Committee Against Torture, CAT/C/SR.297/Add.1, Consideration of Special Report of Israel: 

Summary Record, 4 September 1997; Human Rights Watch and Lawyers for Justice, Joint Submission 

to the Committee Against Torture on Palestine, 30 June 2022. 
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Palestinian civilians (article 7(1)(a))384 and other instances of persecution and other 

inhumane acts committed against Palestinians (articles 7(1)(h) and (k)).385  

197. If these allegations – or even some of them – are credible, Israel has engaged in 

the commission of multiple acts which fall within those listed in article 7(1). For 

the purpose of this opinion, we have not analysed each of these broader events in 

detail. This reflects the standard of proof we have adopted,386 but also the 

generality of the approach the ICC has taken on this question in its cases so far.387 

198. The acts listed above, far from being random or isolated from each other, are 

clearly part of a “series” of events: that is, they are a series of steps taken by Israel 

through its evolving policy towards the Palestinian population. The acts have 

involved recurrent patterns of violence. All appear to have been directed at the 

same set of objectives: namely securing a Jewish nation and repressing the 

perceived threat to that nation from the Palestinian population. The fact that some 

of these acts do not involve military force or physical violence is, as explained 

above, not relevant. The conduct amounts to an “attack” within the meaning of 

article 7. 

199. Although it might be argued that the attack is aimed at defeating armed 

resistance groups, the persons targeted by the acts listed above in paragraph 196 

are Palestinians in the West Bank, Gaza and elsewhere. That population is 

overwhelmingly civilian, and all of the specific acts listed in paragraph 196 have 

been carried out against civilians. We accept that some armed resistance fighters 

will also have been among those affected. However, as explained above, the 

presence of some combatants within a civilian population (even as many as 10%) 

would not negate its civilian character for the purpose of this element.388  

200. The attack has clearly been implemented in an organized manner by a state, 

namely Israel, therefore satisfying the “policy” element. All of the acts identified 

in paragraph 196 above were directed by state authorities. As explained above, 

there is no need for a pre-existing or formally expressed policy as such. It is 

sufficient that the conduct is orchestrated by the Israeli state. Even if Israel’s plans 

 
384 UN General Assembly, A/76/433, Report of the Special Rapporteur on the situation of human rights 

in the Palestinian territories occupied since 1967, 22 October 2021, paras 7-9, 14; Human Rights Council, 

A/HRC/40/74, Report of the detailed findings of the independent international Commission of inquiry 

on the protests in the Occupied Palestinian Territory, 6 March 2019; B’Tselem, Getting Off Scot-Free: 

Israel’s Refusal to Compensate Palestinians for Damages Caused by its Security Forces, March 2017. 
385 Human Rights Watch, A Threshold Crossed: Israeli Authorities and the Crimes of Apartheid and 

Persecution, 27 April 2021; Amnesty International, Israel’s Apartheid Against Palestinians: Cruel 

System of Domination and Crime Against Humanity, 2022. 
386 See paragraph 10 above. 
387 See paragraph 185 above. 
388 See paragraph 187 above. 
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have evolved during the course of the attack itself, and even if the acts are 

responsive to the conduct of Palestinian actors, the requirement would nonetheless 

be met because Israel’s acts amount to organized state conduct.  

201. The attack is widespread. The totality of the acts set out in paragraph 196 above 

covers the geographical area of the West Bank and Gaza, as well as Israel.  Courts 

have interpreted the requirement flexibly, finding that an attack could qualify as 

“widespread” in scale even where it takes place in a limited geographical area.389 

The number of Palestinian civilians subjected to the attack supports the conclusion 

that it is widespread: hundreds of thousands are estimated to have experienced 

deportation or forcible transfer in the course of Israel’s establishment as a Jewish 

state;390 and thousands have since been subjected to administrative detentions 

which are of questionable lawfulness.391 As a point of comparison, in Sarić, the 

Court of Bosnia and Herzegovina found that an attack against 300 individuals in a 

single region qualified as widespread.392 In any event, the acts constituting the 

attack are also systematic: they are organized, planned, and implemented by Israel. 

They are not random or accidental occurrences.  

202. Finally, there can also be no doubt that the Gaza closure constitutes a part of 

this attack, and that those responsible for it are aware of this. The closure, like the 

broader attack, is instigated and overseen by Israel. It is directed against one part 

of the same civilian population that is targeted in the attack, within the 

geographical area of the attack. And the closure is also aimed (even if among other 

things) at the objective of securing Israel against threats (real and/or perceived) 

from the Palestinian population, linking it to the broader attack.393  

203. We therefore consider that the chapeau elements of crimes against humanity, as 

defined by the Rome Statute, can be established from the available open-source 

material. As observed above,394 the Rome Statute introduces more rigorous chapeau 

 
389 Prosecutor v Stakić, IT-97-24-T, Judgement, 31 July 2003, paras 627-630 (concerning an attack against 

a municipality); Prosecutor v Tadić et al., IT-94-1-T, Opinion and Judgment, 7 May 1997, para. 55 

(concerning an attack primarily in one district); Prosecutor v Tolimir, IT-05-88/2-T, Judgement, 12 

December 2012, paras 701-711, 1178-1179 (concerning an attack directed against two mid-sized towns); 

Prosecutor v Musema, ICTR-96-13-A, Judgement, 16 November 2001, para. 3 (concerning an attack 

spanning two communes in one prefecture). 
390 See footnote 381 above. 
391 B’Tselem, Statistics on Administrative Detention, 24 November 2021. While international 

humanitarian law permits some administrative detention during armed conflicts, and Israel has 

derogated from article 9 of the ICCPR, human rights bodies have expressed concern about the use of 

“limitless administrative detention”. See OHCHR, Press Release, Human Rights Committee Concludes 

Review of the Report on Civil and Political Rights, 16 July 1998. 
392 Court of BiH, Prosecutor v Sarić, No. S1 1 K 008783 12 krl, Verdict, 28 August 2013, paras 69 and 71. 
393 Discussion of the evidence concerning the closure’s objectives is set out in section 8.2 below. 
394 See paragraphs 175 and 183 above. 
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requirements than are recognised under customary international law. 

Accordingly, we consider that the contextual elements for a crime against 

humanity can be made out under customary international law as well. 

204. However, we also recognise that Israel has disputed many of the findings 

referenced in paragraph 196. We have therefore assessed whether, if all of those 

findings were disregarded, the chapeau elements of crimes against humanity could 

still be established by reference to the closure alone.395  

205. As the facts set out in Section 2 make clear, the closure is itself a linked series 

of multiple acts . The target of this attack is the Palestinian population of Gaza. 

That population is overwhelmingly civilian. Although there are certainly members 

of various armed groups among the Gazan population,396 their numbers are small 

in comparison with the population.397 We recall that the presence of some 

combatants among a civilian population (even, based on the ICTY jurisprudence, 

where the combatants make up 10% of the population) does not deprive the 

population of its civilian character.398 The closure is (and has been) orchestrated by 

Israel in a systematic manner, and in touching every inhabitant of Gaza is certainly 

widespread relative to the target population.399 We therefore consider that the 

closure itself would be sufficient to constitute a “widespread or systematic attack 

against any civilian population” within the meaning of the Rome Statute’s article 7 

or under customary international law. 

 
395 This approach – defining the attack as coterminous with the specific forms of conduct charged as 

particular crimes against humanity under article 7(1) – was taken in Katanga. See Prosecutor v Katanga, 

Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014, para. 1128 

(for the Prosecution’s proposal to treat the attack and the article 7(1) conduct as coterminous) and paras 

1134-1162 (where the Chamber reaches its conclusions based on that approach). 
396 The European Council on Foreign Relations identifies nine such groups (including Izz al-Din al-

Qassam Brigades, Hamas’ military wing). See European Council on Foreign Relations, Mapping 

Palestinian Politics: Armed Groups. 
397 Reliable recent estimates of these groups’ membership are difficult to find. A 2021 analysis in the 

Jerusalem Post estimated that the two largest groups – Izz al-Din al-Qassam Brigades (associated with 

Hamas) and Al-Quds Brigades (associated with Palestinian Islamic Jihad, or “PIJ”) have around 40,000 

and 9,000 members respectively: Y. J. Bob, What do Hamas and PIJ have in their arsenals? – analysis, 

Jerusalem Post, 11 May 2021. If so, these two groups might constitute around 2% of the Gazan 

population. Even accounting for the other, smaller groups, and the possibility that these may be 

underestimates, these numbers do not approach the level which would displace the civilian nature of 

the population. For other estimates, see J. Bender, Hamas’ Armed Wing Number In The Tens Of 

Thousands, And It’s Ready For A Long Conflict, Business Insider, 31 July 2014; N. Uslu and I. Karataş, 

Evaluating Hamas’ Struggle in Palestine, Insight Turkey, Vol. 22(1), Winter 2020, pp. 116-117.  
398 See paragraph 187 above. 
399 See above at paragraph 201. 
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5. SEVERE DEPRIVATION OF FUNDAMENTAL HUMAN RIGHTS 

5.1 Interpretation of the element  

206. Under the Rome Statute, this material element raises three distinct questions: 

whether victims have been deprived of fundamental rights; whether that 

deprivation is “severe”; and whether it is “contrary to international law”. These 

elements broadly mirror those recognised under customary international law,400 

although the express requirement that persecutory conduct is “contrary to 

international law” is introduced by the Rome Statute. 

5.1.1 Deprivation of fundamental human rights 

207. There is no established list of rights considered by the ICC to be “fundamental”: 

this is considered on a case-by-case basis,401 meaning that it will become clearer as 

new categories of human rights deprivation are brought before the Court. The 

Court has also defined some general parameters for identifying the relevant rights, 

holding that “fundamental” rights can be identified by reference to international 

instruments including the Universal Declaration of Human Rights (UDHR), the 

International Covenant on Civil and Political Rights (ICCPR), and the International 

Covenant on Economic, Social and Cultural Rights (ICESCR).402 So far, the ICC has 

recognised that persecution may arise from deprivations of the right to life, the 

right not to be subjected to torture or cruel, inhuman or degrading treatment, the 

right to personal liberty, the right not to be held in slavery or servitude, and the 

right to private property.403  

208. Additional guidance as to the meaning of “fundamental” can be taken from the 

ad hoc tribunals’ jurisprudence. Over their decades of operation, the ad hoc tribunals 

repeatedly confirmed that the notion of “fundamental human rights” includes not 

only civil and political rights, but also economic, social, and cultural rights such as 

the right to employment and the right to property.404 In Tadić, the ICTY Trial 

Chamber suggested that the category of “fundamental human rights” is 

 
400 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 621; Prosecutor v Krnojelac, 

IT-97-25-A, Judgement, 17 September 2003, para. 199. 
401 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 992. 
402 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 991, citing Prosecutor v 

Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 621. 
403 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2733, 2846; 

Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 746 (in respect of the right to 

life). 
404 These include: the right to employment, Prosecutor v Stakić, IT-97-24-T, Judgement, 31 July 2003, para. 

770, 772; property, Prosecutor v Popović et al., IT-05-88-T, Judgement (Vol. I), 10 June 2010, para. 982 and 

Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, paras 612, 630; and citizenship, IMT 

Judgment, pp. 75-76. 
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constrained by the requirement that rights are personal in nature.405 This led the 

Court to conclude that economic discrimination and offences against property 

could form the basis of persecution charges, but attacks on industrial property 

would not qualify.406  

209. Importantly, this element is concerned with the question of whether victims 

have been deprived of their human rights. It does not require establishing that the 

accused is part of an entity that owes human rights obligations to the victims under 

international law. This is made clear by jurisprudence from the ICC in the Ntaganda 

case.407 There, the Trial Chamber considered whether members of non-state 

groups, which may not bear international human rights obligations, could commit 

persecution. The Trial Chamber concluded that there was no need for the accused 

to be part of an organization that bears obligations under international human 

rights law towards the victims.408 Rather, the focus should be on the victims: “what 

matters is that the right cannot be enjoyed by the person entitled to it.”409  

5.1.2 Severity of deprivations 

210. Not every deprivation of a fundamental human right will be serious enough to 

fulfil this element of the crime of persecution.410 Any violation must amount to a 

“gross or blatant denial of a fundamental right,”411 and be of “equal gravity” to 

 
405 Prosecutor v Tadić, IT-94-1-T, Opinion and Judgment, 7 May 1997, para. 707. 
406 Ibid. 
407 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 993.  
408 Ibid. This appears to be consistent with the position under customary international law. Although 

the ICTR and ICTY did not address the question explicitly, the tribunals entered convictions for 

persecution in respect of individuals who were clearly not affiliated with states (Prosecutor v Nahimana 

et al., ICTR-99-52-T, Judgement and Sentence, 3 December 2003, para. 5), and where state affiliation was 

at most not clear (Prosecutor v Vasiljević, IT-98-32-T, Judgement, 29 November 2002, paras 2, 72-79; 

Prosecutor v Lukić et al., IT-98-32/1-T, Judgement, 20 July 2009, paras 11, 71-79). 
409 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 993. The Ntaganda Trial 

Chamber’s resolution of this question also means that it is not necessary to consider derogations from 

human rights instruments. That is because we are not concerned in this analysis with whether or not 

the state has violated its obligations, but with the treatment experienced by the victims. In any event, 

we note that Israel has not derogated from its obligations under any of the provisions considered in 

this section: UN Treaty Collection, International Covenant on Civil and Political Rights. 
410 Prosecutor v Blaskić, IT-95-14-A, Judgement, 29 July 2004, paras 138-139; Prosecutor v Lukić & Lukić, IT-

98-32/1-A, Judgement, 4 December 2012, para. 634. 
411 Prosecutor v Popović et al., IT-05-88-T, Judgement (Vol. I), 10 June 2010, para. 966; Prosecutor v Brđanin, 

IT-99-36-A, Judgement, 3 April 2007, para. 295; Prosecutor v Simić et al., IT-95-9-T, Judgement, 17 October 

2003, para. 48; Prosecutor v Naletilić & Martinović, IT-98-34-T, Judgement, 31 March 2003, para. 635; 

Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, paras 620-621; Prosecutor v Krnojelac, 

IT-97-25-T, Judgment, 15 March 2002, para. 434. 
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other crimes against humanity, “whether considered either in isolation or in 

conjunction with other acts.”412 This can be established in two ways. 

211. First, underlying conduct that consists of a recognised subcategory of crimes 

against humanity will automatically satisfy the gravity requirement.413  

212. Second, according to ICTY caselaw, other conduct may also amount to a severe 

deprivation of a fundamental right where it amounts to a gross denial of the right 

and is considered as grave as other crimes against humanity.414 This test can be 

satisfied on the basis of factors including the importance of the interest(s) protected 

by the violated rights, the nature and extent of discrimination, the consequences 

for the victims, the context in which the act was performed, and the existence of 

any patterns of conduct.415 Acts that have been recognised by courts as meeting 

this test include: depriving people of sufficient food;416 destroying private 

property;417 implementing restrictive and discriminatory measures with regard to 

housing and property;418 and preventing the return of displaced persons.419 

Although the ICC has not yet explicitly considered this issue, nothing in the text 

of the Rome Statute precludes it from taking the same approach.420 We therefore 

expect that it will follow ICTY practice in this respect. 

213. The context in which a persecutory act takes place is particularly important for 

the purpose of assessing gravity:421 acts or omissions that might not satisfy the 

gravity threshold when viewed in isolation might do so when considered in 

context.422 Furthermore, the overall effect of violations must be taken into 

 
412 Prosecutor v Đorđević, IT-05-87/1-T, Judgement (Vol. I), 23 February 2011, para. 1757; Prosecutor v 

Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 622. 
413 Prosecutor v Krnojelac, IT-97-25-T, Judgment, 15 March 2002, para. 434. 
414 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, paras 620-621. 
415 G. Mettraux, International Crimes: Law and Practice, Vol II: Crimes Against Humanity, Oxford University 

Press, 2020, p. 623. 
416 ECCC Case 002/02, NUON Chea & KHIEU Samphân, 002/19-09/2007/ECCC/TC, Case 002/02 Trial 

Judgment, 16 November 2018, paras 1177-1178. 
417 Prosecutor v Blaskić, IT-95-14-A, Judgement, 29 July 2004, paras 144-149. 
418 Prosecutor v Gotovina et al., IT-06-90-T, Judgement (Vol. II), 15 April 2011, paras 1843, 1846, 2057, 2090-

98. 
419 Ibid. 
420 See above at paragraphs 171, 172, 173. 
421 See, for example, Prosecutor v Đorđević, IT-05-87/1-A, Judgement, 27 January 2014, paras 567-568; 

Prosecutor v Nahimana et al., ICTR-99-52-A, Judgement, 28 November 2007, para. 987; Prosecutor v 

Kupreškić, IT-95-16-T, Judgement, 14 January 2000, para. 615. 
422 Prosecutor v Naletilić & Martinović, IT-98-34-T, Judgement, 31 March 2003, para. 637; Prosecutor v 

Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016 (Vol. I), 24 

March 2016, para. 529; Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 February 2001, 

para. 199; Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 550. 
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account.423 This means that where the consequences of an act or omission have a 

subtler or less obvious impact on individuals, the conduct could still satisfy the 

equal gravity requirement where it affects large numbers of victims. For example, 

in Karadžić, the ICTY Trial Chamber upheld persecution charges in relation to 

plunder, noting that “[t]he threshold of seriousness can be met in circumstances 

where appropriation is vis-à-vis a large number of individuals even though there 

are no grave consequences for each individual”.424 In Kupreškić, the ICTY Trial 

Chamber stated that “discriminatory acts charged as persecution must not be 

considered in isolation.”425 It observed that acts such as curtailing “rights to 

participate in particular aspects of social life… may not in and of themselves 

amount to persecution”, but must be examined in context to determine their 

“cumulative effect.”426  

5.1.3 Deprivations are “contrary to international law” 

214. At first glance, the requirement that the severe deprivation of fundamental 

human rights must be “contrary to international law” appears redundant. 

However, a footnote to the phrase where it appears in the Elements of Crimes gives 

some indication of its meaning. According to the footnote: "This requirement is 

without prejudice to paragraph 6 of the General Introduction to the Elements of 

Crimes.” Paragraph 6 of the General Introduction states:  

The requirement of “unlawfulness” found in the Statute or in other parts of 

international law, in particular international humanitarian law, is generally not 

specified in the elements of crimes. 

215. The ICRC commentary to the drafting of the Elements of Crimes explains: 

Paragraph 6 is one of the most crucial in the Introduction. The content is not easy 

to understand without referring to the negotiation history of the [Elements of 

Crimes]. The term ‘unlawful’ does not refer to grounds for excluding criminal 

responsibility under the Statute. It was instead intended as a reference to relevant 

provisions of international humanitarian law defining the unlawfulness of 

particular conduct. For example, deportation (Art. 8(2)(a)(vii)) can be a war crime 

only if it is undertaken in ways or in situations contrary to Art. 49(2) and (3) of the 

Fourth Geneva Convention, which describe lawful evacuations….427 

 
423 Prosecutor v Naletilić & Martinović, IT-98-34-T, Judgement, 31 March 2003, para. 637; Prosecutor v 

Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 622.  
424 Prosecutor v Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016 

(Vol. I), 24 March 2016, para. 529. 
425 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 615(e). 
426 Ibid. 
427 K. Dörmann, Elements of War Crimes under the Rome Statute of the International Criminal Court: Sources 

and Commentary, Cambridge University Press, 2009, p. 13. 
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216. Our view is that the “contrary to international law” requirement serves the 

same purpose, in the specific context of persecution, as paragraph 6 serves for all 

the crimes generally. The footnote is intended to clarify that the explicit inclusion 

of this requirement in persecution does not negate its application elsewhere.  

217. This interpretation was confirmed by the Trial Chamber judgment in Ntaganda, 

which explained the phrase “contrary to international law” in the elements of 

persecution as meaning “that no justification exists under international law for the 

impediment of the concerned [fundamental] right.”428 It explained that “many 

exceptions and limitations…may legally justify an act and its consequences, as set 

out under the framework of both international human rights and [international 

humanitarian law].”429 As a result, conduct that (during peacetime) amounts to a 

severe deprivation of fundamental human rights, but which (during armed 

conflict) is permitted under international humanitarian law, would not be 

“contrary to international law” during armed conflict.  

218. Legal commentators have also stressed that it is important for crimes against 

humanity to be interpreted in such a way that they do not interfere with legitimate 

means of warfare which international humanitarian law intends to permit.430 Thus 

the requirement of “contrary to international law” means that this element will not 

be met where a positive licence or privilege exists under another body of 

international law (most likely international humanitarian law) which permits the 

conduct.431 

219. However, in our view this is likely to occur in only a relatively narrow range of 

circumstances. It will occur where international humanitarian law is intended to 

render permissible conduct which would otherwise (that is, in peacetime) be 

 
428 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 993. This interpretation is 

also reflected in customary international law. See, for example, Prosecutor v Popović et al., IT-05-88-A, 

Judgement, 30 January 2015, para. 774 and Prosecutor v Brđanin, IT-99-36-A, Judgement, 3 April 2007, 

para. 167, discussed in Section 9.2.4 below. 
429 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, fn. 2815. 
430 See, for example, R.J. Bartels, From the battlefield to the courtroom (and back): The interplay between 

international humanitarian law and international criminal law, 2022, pp. 224-225; P. Akhavan, 

Reconciling Crimes Against Humanity with the Laws of War: Human Rights, Armed Conflict, and the 

Limits of Progressive Jurisprudence, Journal of International Criminal Justice, Vol. 6, 2008, pp. 21-37; W. 

J. Fenrick, Crimes in combat: the relationship between crimes against humanity and war crimes, Guest 

Lecture Series of the Office of the Prosecutor, 5 March 2004, especially at p. 13. 
431 A related discussion of the relationship between international humanitarian law and crimes against 

humanity, and whether the former can ever exclude liability for the latter, is set out below in section 

9.2.4. 
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unlawful.432 International humanitarian law does this in some areas: evacuations 

under article 49 of the Fourth Geneva Convention are one example.433 Another is 

the privilege of a combatant to intentionally kill an enemy combatant without it 

constituting murder. It is permissive rules of this kind, creating a liberty to 

undertake certain conduct during armed conflict which would ordinarily be 

prohibited, which we believe can be relevant to the question of whether a violation 

of fundamental human rights is “contrary to international law”. Of course, these 

principles of international humanitarian law will only come into play where an 

armed conflict or occupation exists.  

220. We highlight also that in this process of analysis, international humanitarian 

law does not simply trump international criminal law. Rather, international 

humanitarian law is a tool which can be used to interpret the elements of a crime, 

and in this instance is particularly relevant because the element introduces other 

areas of international law as relevant. We see this as conceptually distinct from a 

suggestion that international humanitarian law principles would as a whole 

override international criminal law or could serve as a general defence to conduct 

otherwise amounting to an international crime. That latter question is addressed 

below in section 9.2.3. 

5.2 Application 

221. This section will first consider four fundamental rights and assess whether the 

closure deprives people in Gaza of these rights: the right to freedom of movement, 

to an adequate standard of living, to health, and to family life. Second, it will assess 

the gravity of any human rights deprivations to determine whether they satisfy 

the severity threshold contained in article 7. Finally, it will consider arguments that 

might be made in support of the position that the deprivations are not “contrary 

to international law”. 

222. Before turning to those matters, we wish to briefly consider the relevance of the 

point made above in paragraph 209. We note that a question could be raised about 

the nature and extent of “fundamental human rights” obligations owed by Israel 

 
432 A. Quintin, The Nature of International Humanitarian Law: A Permissive or Restrictive Regime? Edward 

Elgar Publishing, 2020, p. 7 (explaining that permissions can arise either expressly or implicitly, with 

the latter including situations where an exception is made to a generally-applying prohibition). Citing 

Kelsen, Quintin gives the example that “in a legal system containing a rule that ‘prohibits killing human 

beings (i.e. commands refraining from killing)’, the ‘norm [that] restricts the validity of this norm by 

making an exception for cases of self-defence’” is a form of permission. See also, H. Kelsen, General 

Theory of Norms, Oxford University Press, 1991, pp. 98-99. 
433 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949 

(article 49 provides that “Individual or mass forcible transfers…are prohibited, regardless of their 

motive. Nevertheless, the Occupying Power may undertake total or partial evacuation of a given area 

if the security of the population or imperative military reasons so demand.”). 
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to residents of Gaza. It might, for example, be that some of the relevant human 

rights obligations fall not on Israel but on Hamas, or that the obligations are 

shared. We take particular note of Israel’s position that it does not owe human 

rights obligations in Gaza for various reasons.434 However, in light of the position 

taken by the ICC in Ntaganda, as set out above in paragraph 209, we consider that 

these questions are not relevant to establishing this element of persecution. The 

question is whether the closure has deprived people in Gaza of the enjoyment of 

their fundamental rights. For the purpose of this analysis, it is not relevant who 

formally owes them the obligations correlative to those rights. In this instance, it is 

unnecessary to consider whether the relevant obligations are owed by Israel, by 

Hamas, by both, and/or by others. 

5.2.1 With which rights does the closure interfere? 

223. In identifying the rights which the closure affects, we focus in this section on 

positive actions taken by Israel, rather than omissions. Although a “severe 

deprivation of fundamental human rights” may be constituted by either an act or 

an omission,435 we consider that it is simpler to establish causation in respect of 

positive acts. Where omissions are concerned, difficult questions may arise as to 

which (or whose) omission is the cause of a resulting deprivation of human rights. 

A more complete analysis including omissions could be undertaken in the course 

of an ICC investigation. However, we have already concluded that Israel’s positive 

acts are the primary cause of significant hardships felt in Gaza (above in section 

2.4.2). And since (in this section) we have been able to conclude that these 

hardships violate four fundamental human rights, it was not necessary for us to 

consider omissions in the context of this opinion. 

 
434 For example, before the Human Rights Committee, Israel’s position was explained as follows: “There 

had long been a debate about the applicability of the [ICCPR] to the West Bank and Gaza Strip ranging 

from legal considerations to practical applicability. Israel acted in accordance with Article 29 of the 

Vienna Convention on the Law on Treaties which found that international human rights instruments 

were territorial[ly] bound. The relation between the law on armed conflict and the law on human rights 

remained an area of serious academic debate. Israel found a profound connection between the two, but, 

as per current State practice worldwide, Israel viewed that those two systems of law remained distinct 

and applied in different circumstances. Therefore the Palestinian population remained subject to the 

laws of armed conflict. Furthermore, changing realities on the ground – such as full withdrawal of 

Israeli forces in 2006 and the rise of the Hamas led-terrorist organization and administration – Israel 

clearly did not have control of Gaza and the responsibility for Gaza civilians lay with the Hamas 

regime.” See UN, Press Release, Human Rights Committee Considers Report of Israel, 20 October 2014. 

See also, the sources referred to above in footnote 72.  
435 Prosecutor v Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016 

(Vol. I), 24 March 2016, para. 498; Prosecutor v Kupreškić, IT-95-16-T, Judgement, 14 January 2000, para. 

572; Prosecutor v Brđanin, IT-99-36-T, Judgement, 1 September 2004, paras 994-995.  
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224. Relatedly, some additional human rights likely to be considered fundamental 

may be interfered with by the closure. These include the right to life, the right to 

education, the right to access justice, and the right to a remedy. However, 

considering the conclusions we have reached below concerning the four rights that 

we have analysed, we consider it unnecessary to reach conclusions on those other 

potential human rights deprivations in this opinion. These are also matters that 

could be considered in the course of an ICC investigation. 

The right to freedom of movement 

225. The right to freedom of movement is enshrined in article 13 of the UDHR and 

article 12(1) of the ICCPR.436 It includes the core entitlement to “leave any country, 

including [one’s] own”437 and to return to that country,438 and protects the principle 

that every person “lawfully within the territory of a State enjoys, within that 

territory, the right to move freely and to choose his or her place of residence.”439 

The right to freedom of movement has been recognised as a fundamental human 

right: its violation can form the basis of a persecution charge.440  

226. The closure has had an impact on Palestinians’ ability to exit Gaza for the 

purpose of leaving their territory altogether. As noted above, Gaza has no airport or 

seaport, with the consequence that people in Gaza are largely reliant on tightly 

restricted passage through Israel for travel on to third countries. Although travel 

into Egypt via the Rafah Crossing has been possible to varying degrees at different 

times during the closure, it has not been a reliable point of exit. As explained above 

(paragraph 100) using this route out of Gaza can involve bureaucratic hurdles, 

border closures, delays, costs, and risks to safety.  

227. Even more clear are the restrictions imposed by the closure on Palestinian 

residents’ ability to move freely within their territory – specifically, between Gaza 

 
436 Universal Declaration of Human Rights, 10 December 1948, article 13; International Covenant on 

Civil and Political Rights, 16 December 1966, article 12(1).  
437 Universal Declaration of Human Rights, 10 December 1948, article 13; International Covenant on 

Civil and Political Rights, 16 December 1966, article 12(2). 
438 Universal Declaration of Human Rights, 10 December 1948, article 13; International Covenant on 

Civil and Political Rights, 16 December 1966, article 12(4). 
439 Human Rights Committee, CCPR/C/21/Rev.1/Add.9, CCPR General Comment No. 27: Article 12 

(Freedom of Movement), 2 November 1999, para. 4. 
440 Prosecutor v Brđanin, IT-99-36-T, Judgement, 1 September 2004, paras 1042-1043, 1049; Prosecutor v 

Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016 (Vol. I), 24 

March 2016, paras 535-536; Prosecutor v Mladić, IT-09-92-T, Judgment (Vol. III), para. 3266; Prosecutor v 

Krajišnik, IT-00-39-T, Judgement, 27 September 2006, paras 738-741. 
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and the West Bank.441 As explained above, people in Gaza are reliant on Israel for 

access to the West Bank. However, the permit application process has only allowed 

a small number of Gazan residents to travel to the West Bank via the Erez Crossing, 

and only for restricted purposes.442 Israel does not allow Gazan residents to enter 

the West Bank through Jordan (for example if they try to circumvent Israel by 

leaving Gaza via the Rafah Crossing into Egypt).443 This means that throughout the 

closure, Israel’s restrictions on movement have left many in Gaza without any 

access to the West Bank, the area which comprises most of Palestinians’ territory. 

228. The closure has also restricted the right of persons living in Gaza to choose their 

place of residence: as detailed above, Palestinians living in Gaza are prevented 

from relocating to the West Bank.444 Where people from the West Bank are 

permitted to move to Gaza, they are required to renounce the possibility of 

returning.445  

229. For most people in Gaza, these restrictions on movement or residence within 

their territory are achieved by the imposition of significant obstacles to obtaining 

a permit. These individuals might, in theory, become able to apply for a permit (for 

example if they, or a family member, develop a life-threatening medical condition), 

even though obtaining one (at all or in time) is uncertain. However, at least several 

thousand people in Gaza have not even had this theoretical possibility to apply for 

travel. Israel’s exclusion of these people from the population registry has meant 

that they do not possess the necessary identification documents to request travel.446 

This means that there are thousands of people (likely between 5,000 and 30,000)447 

who have been unable to leave Gaza regardless of urgent medical or other 

humanitarian needs that may arise. For some, who have been unable to register 

because they were born to parents who were without status or were born abroad,448 

this situation has prevailed for the entirety of their lives. 

230. It is therefore clear that the closure has materially – indeed substantially – 

restricted the ability of people in Gaza to move within Palestinian territory, to leave 

 
441 We do not consider it necessary to address the technical question of whether Palestine is a state under 

international law. Rather, we take note of the widespread recognition (including by Israel in Oslo II) 

that Gaza and the West Bank form a single territorial unit, and are concerned here only with the 

question of whether Palestinians subjected to the closure are able to enjoy their fundamental human 

rights. 
442 See above at paragraphs 79-86. 
443 See paragraph 100 above. 
444 See paragraph 98 above. 
445 See paragraph 98 above. 
446 See paragraph 101 above.  
447 See above at paragraph 101. 
448 B’Tselem, Residents without Status, 21 July 2013. 
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Palestinian territory, and to choose their place of residence within Palestinian 

territory. Although these restrictions began well before 13 June 2014, they have 

continued since then until the present.  

231. We note that the right to freedom of movement is not absolute: it can be 

restricted where measures are “necessary to protect national security, public order 

(ordre public), public health or morals or the rights and freedoms of others and are 

consistent with the other rights recognized in the present Covenant.”449 Any 

restrictions must be “necessary in a democratic society”, the least intrusive 

measure available to achieve the desired result, and proportionate to the interest 

protected.450 The full enjoyment of rights should not be unduly hindered by 

“manifold legal and bureaucratic barriers”.451 

232. Elsewhere in this opinion, we have referred to Israel’s position that its 

movement restrictions are necessary for security reasons.452 In light of that position, 

we have sought to assess the necessity and proportionality of the interferences 

with movement against that rationale. In doing so, we find four matters 

particularly important:  

233. First, we consider it relevant that Israel’s framework for regulating travel 

imposes a blanket ban and only allows exemptions (via a permit process) in respect 

of certain specified categories of person or travel purpose (for example “traders” 

who work as daily laborers, or patients seeking medical treatment in the West Bank 

or Israel). Persons and travel purposes falling outside those specified categories 

cannot be the subject of a permit – these persons therefore cannot travel even if 

they do not pose any security issue.453 Secondly, the complete impossibility of 

travel for unregistered residents of Gaza is the most extreme form of barrier to 

movement. And it has no apparent relationship to security concerns. Thirdly, in 

instances where a basis for a permit application exists, applications are routinely 

refused without reason, or simply not responded to.454 And fourthly, even those 

who are ultimately permitted to travel will have first faced a difficult, time-

consuming, and non-transparent permit process, in violation of the principle that 

 
449 International Covenant on Civil and Political Rights, 16 December 1966, article 12(3). 
450 Human Rights Committee, CCPR/C/21/Rev.1/Add.9, CCPR General Comment No. 27: Article 12 

(Freedom of Movement), 2 November 1999, paras 11, 14. 
451 Ibid., para. 17. 
452 See, for example, paragraph 85 above. 
453 See paragraph 109 above. 
454 See paragraph 97 above, as well as footnote 172. 
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the full enjoyment of rights should not be unduly hindered by bureaucratic 

barriers.455  

234. We consider that these interferences with movement have been substantial, and 

that they are not clearly linked in a meaningful way to security concerns: this is 

made especially clear by the first and second points. We therefore consider that the 

tests of democratic necessity and proportionality are not satisfied: the movement 

restrictions do not represent an appropriate balancing of specific national security 

risks with the basic right of people in Gaza to freedom of movement. 

235. We are of the view that the closure – specifically, the laws restricting movement 

of people; the permit application process; the control of the population registry; 

and the rules governing eligibility to relocate – has deprived people in Gaza of 

their fundamental right to freedom of movement, both before and after June 2014. 

The right to family life 

236. Family life is protected by article 23 of the ICCPR, which provides in broad 

terms that the family is the “natural and fundamental group unit of society and is 

entitled to protection by society and the State.”456 Article 17 of the ICCPR 

establishes a prohibition on “arbitrary or unlawful interference” with the family.457 

The protection of the family unit created by articles 23 and 17 can be asserted as an 

individual human right.458 We note that the IMT included discriminatory 

restrictions on the right to family life among the conduct that it held to constitute 

persecution.459 

237. Two aspects of the closure have resulted in family separations that are long-

standing, serious, and arbitrary. 

238. First, since 2007, travel from Gaza for the purpose of visiting first-degree family 

members in the West Bank has been restricted to exceptional humanitarian 

circumstances (serious illness, funerals, weddings). Other than in these cases, 

people in Gaza are largely prevented from seeing immediate family in the West 

 
455 Human Rights Committee, CCPR/C/21/Rev.1/Add.9, CCPR General Comment No. 27: Article 12 

(Freedom of Movement), 2 November 1999, para. 17. 
456 International Covenant on Civil and Political Rights, 16 December 1966, article 23(1); see also, 

Universal Declaration of Human Rights, 10 December 1948, article 16(3) and International Covenant on 

Economic, Social and Cultural Rights, 16 December 1966, article 10(1). 
457 International Covenant on Civil and Political Rights, 16 December 1966, article 17. 
458 P. M. Taylor, A Commentary on the International Covenant on Civil and Political Rights, Cambridge 

University Press, 2020, p. 634. 
459 IMT Judgment, p. 76. See also, ECCC Case 001, KAING Guek Eav, 001/18-07-2007-ECCC/SC, Appeal 

Judgement, 3 February 2012, para. 254.  
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Bank.460 The policy intrudes significantly on family life: unless special 

circumstances are at play, residents of Gaza are separated from any immediate 

family members – including parents, siblings, children – in the West Bank.  

239. Secondly, in circumstances where a person from Gaza marries a person from 

the West Bank, the couple is only allowed to live in Gaza. To achieve this, West 

Bank residents who marry residents of Gaza are required to waive  their West Bank 

residency status, severing ties to other family members in the West Bank.461 This 

rule undermines family unity, raising a potential violation of the requirement that 

States “ensure the unity or reunification of families, particularly when their 

members are separated for political, economic, or similar reasons.”462 The 

procedure is also applied more broadly to family reunification applications: 

families that seek to live together can only reunite in Gaza.463  

240. Whilst Israel asserts a security justification for the restrictions on family life, 

restrictions must be “reasonable in the particular circumstances”.464 The 

restrictions concerning family visitation and unification are unlikely to satisfy that 

requirement, given that they include a population-wide ban on movement subject 

only to limited exceptions. As in the case of general movement restrictions, it is 

clear that the exceptions do not meaningfully protect the right to family life: 

 
460 HaMoked and B’Tselem, So Near and Yet So Far: Implications of Israeli-Imposed Seclusion of Gaza 

Strip on Palestinians’ Right to Family Life, January 2014, pp. 22-25. For eighteen months during the 

COVID-19 pandemic, even visits to seriously ill relatives in the West Bank were prevented. See Gisha, 

Following legal battle: Israel reinstates visits to sick relatives, 31 July 2021. 
461 See paragraph 98 above. 
462 Human Rights Committee, HRI/GEN/1/Rev.9 (Vol. I), CCPR General Comment No. 19: Article 23 

(The Family), 27 July 1990, p. 199, para. 5. 
463 See above at paragraph 98. Similar challenges exist for Palestinian "split families” divided between 

Gaza and Israel. The procedure applicable to these couples or families applies equally to families split 

between Gaza and East Jerusalem (where there is a sizeable Palestinian population). These families are 

also only able to unite within Gaza, because Palestinians resident in Gaza who marry to Israelis are not 

entitled to reside in Israel (see further below at paragraph 420, and HaMoked and B’Tselem, So Near 

and Yet So Far: Implications of Israeli-Imposed Seclusion of Gaza Strip on Palestinians’ Right to Family 

Life, January 2014, p. 35). The Israeli-resident family member is in principle able to travel between Israel 

and Gaza, but based on the issuance of single-entry permits, creating a cumbersome process for permit 

extensions and re-applications following any return visits to Israel. See HaMoked and B’Tselem, So 

Near and Yet So Far: Implications of Israeli-Imposed Seclusion of Gaza Strip on Palestinians’ Right to 

Family Life, January 2014, pp. 36-41. 
464 Human Rights Committee, HRI/GEN/1/Rev.1, CCPR General Comment No. 16: Article 17 (Right to 

Privacy), 8 April 1988, para. 4. 
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applications are routinely denied or go unanswered,465 so that the exceptions are 

not a meaningful way for people in Gaza to enjoy their rights.  

241. The matter is even clearer with respect to relocations between the West Bank 

and Gaza. The Procedure for Settlement in the Gaza Strip by Residents of Judea and 

Samaria466 refers to the “policy of separation” between Gaza and the West Bank, 

and states specifically that the settlement of Gaza residents to the West Bank is 

possible only in the “rarest cases”,467 giving rise to the need to allow family to be 

maintained in Gaza. The Ministry of Defense guidelines provide that questions of 

settlement of Gaza residents in the West Bank are subject to the “most restrictive 

policy”, and that “a family relationship, in and of itself, does not qualify as a 

humanitarian reason that would justify settlement by Gaza residents in [the West 

Bank].”468 We consider this approach to be inconsistent with the requirement that 

interferences reflect “particular circumstances”.469 

242. For these reasons we conclude that people in Gaza have been deprived of the 

right to family life by restrictions on visiting family in the West Bank, and the 

prohibition on families choosing to live together in the West Bank where some 

members are from Gaza. This deprivation began before 13 June 2014 but has 

continued since then. 

The right to an adequate standard of living 

243. Article 11 of ICESCR protects a collection of rights, including the right to food, 

water,470 clothing, and housing.471 It also protects people’s right to improve their 

 
465 See above at paragraphs 97-98 and B’Tselem, Heartbreaking: Israel’s cruel policy of keeping families 

apart, 27 February 2017. B’Tselem reported in 2017 that only around 25% of requests were approved 

during 2016. The requests made by people living in Gaza included requests to visit a critically-ill 

immediate relative, to attend a wedding of an immediate relative, or to mourn an immediate relative 

(i.e., one of the specified bases for “exceptional and humanitarian cases”). Around 15% of these requests 

were refused and 60% went unanswered. See also, HaMoked and B’Tselem, So Near and Yet So Far: 

Implications of Israeli-Imposed Seclusion of Gaza Strip on Palestinians’ Right to Family Life, January 

2014, pp. 22-30. 
466 Unofficial translation by Gisha of Procedure for Settlement in the Gaza Strip by Judea and Samaria 

Area Residents, May 2018. 
467 Ibid., para. 1(C). 
468 Unofficial translation by Gisha of Ministry of Defense, COGAT, Procedure for handling Applications 

by Gaza Strip Residents for settlement in the Judea and Samaria Area, July 2013, para. 3.  
469 Human Rights Committee, HRI/GEN/1/Rev.1, CCPR General Comment No. 16: Article 17 (Right to 

Privacy), 8 April 1988, para. 4. 
470 Committee on Economic, Social and Cultural Rights (CESCR), E/C.12/2002/11, General Comment 15: 

The right to water (arts. 11 and 12 of the International Covenant on Economic, social and Cultural 

Rights), 20 January 2003, para. 3 (making clear that the legal bases of the right to water is contained 

both in article 11 of ICESCR as well as article 12). 
471 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, article 11; see 

also, Universal Declaration of Human Rights, 10 December 1948, article 25. 
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living conditions.472 There has been limited judicial consideration of the question 

of whether the right to an adequate standard of living is a “fundamental” right 

capable of founding persecution charges. However, guidance can be taken from 

ICTY caselaw: although that Tribunal did not refer explicitly to article 11 of 

ICESCR, it did find that the severe deprivation of conditions substantively 

protected by article 11 could be a basis for persecution charges. For example, in 

Gotovina, it was held that deprivations of housing, property, and humanitarian 

assistance were capable of amounting to persecution.473  

244. The Committee on Economic, Social and Cultural rights has clarified that article 

11 should not be interpreted in a narrow or restrictive sense: conduct may be found 

to deny or limit the right to an adequate standard of living even where minimal 

humanitarian standards are met.474 By this measure, it seems clear that people in 

Gaza do not enjoy an adequate standard of living: as of 2017, the poverty rate was 

more than 50%.475 In 2018, 69% of households in Gaza were receiving food 

assistance or other forms of welfare or humanitarian aid.476  

245. It is true that article 11 rights are not absolute in nature; they must be 

progressively realised,477 making it difficult to identify legitimate circumstances of 

deprivation. However, the Committee on Economic, Social and Cultural Rights has 

emphasised that this must not be “misinterpreted as depriving the obligation of all 

meaningful content.”478 And in any event the matter is clearer where these rights 

are actively denied, or where retrogressive measures are introduced which 

diminish these rights over time. Respecting economic, social, and cultural rights 

means that people’s realisation of their rights must not be denied or limited (for 

 
472 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, article 11. 
473 Prosecutor v Gotovina et al., IT-06-90-T, Judgement (Vol. II), 15 April 2011, paras 1806-1807, 1843, 1846. 

The Trial Chamber considered that these forms of discriminatory treatment would only meet the 

gravity threshold when carried out together with other forms of mistreatment, however we consider 

that to be a question concerning the severity of the deprivation rather than the fundamental nature of 

the rights.  
474 For example, in the context of food, the Committee observed that adequacy could not amount to “a 

minimum package of calories, proteins and other specific nutrients.” See CESCR, E/C.12/1999/5, 

General Comment No. 12: The right to adequate food (art. 11), 12 May 1999, para. 6. In the context of 

housing, the Committee has stated that adequacy did not translate to “merely having a roof over one’s 

head”. See CESCR, E/1992/23, General Comment No. 4: The right to adequate housing (art. 11.1), 13 

December 1991, para. 7. 
475 See paragraphs 135-137 above. 
476 See paragraph 137 above. 
477 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, article 2(1). See 

also, CESCR, E/1991/23, General Comment No. 3: The nature of States parties’ obligations (art. 2, para. 

1), 14 December 1990, paras 1,2, 9. 
478 CESCR, E/1991/23, General Comment No. 3: The nature of States parties’ obligations (art. 2, para. 1), 

14 December 1990, para. 9. 
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example by destroying infrastructure as a punitive measure479 or by denying access 

to facilities to members of an opposition group480). More broadly, there is a “strong 

presumption” that retrogressive measures are impermissible,481 and these would 

require particular justification in order to be lawful.482 Such justification cannot be 

solely concerned with the existence of a conflict or emergency,483 and would 

require demonstrating that measures were introduced only after an appropriate 

process which considered all alternatives.484  

246. Given these clear rules, we focus our analysis here on conduct which either 

immediately denies or limits the right to an adequate standard of living, or which 

constitutes a retrogressive measure. In particular, two aspects of the closure appear 

to be retrogressive as well as appearing to be directly tied to the poor living 

standards described above: (i) restrictions on imports of dual-use items; and (ii) 

restrictions on exports of goods grown or manufactured in Gaza. 

247. The restrictions on imports of building and construction materials (dual-use 

goods) have hampered the rebuilding of homes destroyed during hostilities. This 

explains why more than 7,000 people remained displaced in Gaza a full year after 

the bombardments in May 2021, a number that then rose after additional homes 

were destroyed during the August 2022 offensive.485 The restriction of dual-use 

imports plays a substantial role in preventing many people from being able to 

rebuild their homes. The restrictions have also slowed repairs to Gaza’s electricity 

plant at various times during the closure after its capacity has been reduced by 

 
479 CESCR, E/C.12/2002/11, General Comment No. 15: The right to water (arts. 11 and 12), 20 January 

2003, para. 21. 
480 OHCHR, Protection of economic, social and cultural rights in conflict, para. 17. 
481 CESCR, E/C.12/2002/11, General Comment No. 15: The right to water (arts. 11 and 12), 20 January 

2003, para. 19; CESCR, E/C.12/GC/19; General Comment No. 19: The right to social security (art. 9), 4 

February 2008, para. 42. See also, CESCR, E/1991/23, General Comment No. 3: The nature of States 

parties’ obligations (art. 2, para. 1), 14 December 1990, para. 9. 
482 CESCR, E/1991/23, General Comment No. 3: The nature of States parties’ obligations (art. 2, para. 1), 

14 December 1990, para. 9. 
483 OHCHR, Protection of economic, social and cultural rights in conflict, para. 26. 
484 The Committee on Economic, Social and Cultural Rights has said that in assessing deliberately 

retrogressive measures, it will assess various factors, including several procedural questions: 

“whether… (b) alternatives were comprehensively examined; (c) there was genuine participation of 

affected groups in examining the proposed measures and alternatives;… (f) whether there was an 

independent review of the measures at the national level.” See CESCR, E/C.12/GC/19, General 

Comment No. 19: The right to social security (art. 9), 4 February 2008, para. 42. See also, CESCR, 

E/C.12/2002/11, General Comment No. 15: The right to water (arts. 11 and 12), 20 January 2003, para. 

19. 
485 See paragraph 114 above, referring to Shelter Cluster Palestine, One Year After – Escalation of 

hostilities Gaza May 2021, 16 May 2022; Shelter Cluster Palestine, Gaza August 2022 Escalation, 9 

August 2022. 
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Israeli bombardments.486 Coupled with limitations on fuel supply,487 these 

measures have resulted in insufficient and unreliable electricity in Gaza: since 

2017, OCHA has consistently recorded electricity supply as being less than 50% of 

demand.488 Shortages of electricity and fuel supply have also contributed to the 

lack of clean water available in Gaza.489 Wastewater treatment has been hindered 

by electricity shortages and restrictions on imports, prolonging poor conditions.490 

248. Restrictions on imports and exports have also slowed economic development 

in Gaza, and contributed to high rates of poverty and unemployment.491 Import 

restrictions have impeded the development of industry, preventing Gaza-based 

companies from expanding their businesses or even repairing broken 

machinery.492 Restrictions on exports have caused farmers and merchants in Gaza 

to lose access to key markets available to them prior to the closure.493 Even those 

who are able to export to Israel, the West Bank and abroad have been forced to 

navigate extensive bureaucratic hurdles and changing requirements for permits to 

cross the border.494  

249. We consider that in at least these two respects, the measures introduced by 

Israel are retrogressive regarding the right of people in Gaza to an adequate 

standard of living. The measures have not merely slowed progress on living 

standards, but have actively diminished them. The strictest period of measures and 

resulting deterioration of living standards continued for at least some time after 13 

June 2014. We have therefore not found it necessary to determine whether the more 

recent relaxations of restrictions have ended the deprivation of the right to an 

adequate standard of living. 

The right to health 

250. Article 12 of ICESCR protects the “right of everyone to the enjoyment of the 

highest attainable standard of physical and mental health.”495 At its core, article 12 

ensures the right of access to health facilities, goods and services on a 

non-discriminatory basis; to ensure access to an adequate supply of safe and 

potable water; to provide essential drugs; and to ensure equitable distribution of 

 
486 See paragraph 119 above. 
487 See paragraph 119 above. 
488 See paragraph 120 above. 
489 See paragraph 123 above. 
490 See paragraphs 112 and 123 above, and also footnote 117. 
491 See paragraphs 135-137 above. 
492 See paragraphs 138-145 above. 
493 See paragraph 145 above. 
494 See paragraphs 72-78 above. 
495 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, article 12. See 

also, Universal Declaration of Human Rights, 10 December 1948, article 25. 

https://www.legal-tools.org/doc/06b87e/
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health facilities, goods and services.496 The ICTY has found that the right to medical 

treatment is “fundamental”: in Brđanin, the Trial Chamber found that the 

deliberate denial of proper medical care to Bosnian Muslims and Bosnian Croats 

amounted to denial of a fundamental human right.497 We also place emphasis on 

the ICTY’s ruling that fundamental human rights are those which are personal in 

nature,498 and consider that the right to health is inherently such a personal right. 

We therefore conclude that the right to health is a “fundamental” right. 

251. Like the right to an adequate standard of living, the right to health requires 

progressive realisation. Therefore, as above (see paragraphs 245-246), our analysis 

is focused on retrogressive measures that prevent people in Gaza from accessing 

health services which, but for the closure, would be available to them.  

252. Israel’s dual-use categorizations have meant that some necessary medical 

equipment, such as x-ray machines and other diagnostic tools, have been blocked 

from entry into Gaza or have not been repairable due to a lack of parts.499 

Additionally, many medicines and essential disposable medical supplies have 

been insufficiently stocked.500 The electricity supply has also affected the care that 

can be provided to patients, impacting the ability of health care facilities to perform 

surgeries, sterilisation, diagnostics, and to safely collect and store blood and other 

medical or biological supplies.501 These factors have made medical treatment in 

Gaza unreliable or unavailable, such that treatment in the West Bank or Israel 

becomes necessary for many conditions.  

253. The impact on residents of Gaza’s weak health sector is exacerbated by 

movement restrictions, which create an onerous process for people in Gaza to seek 

medical treatment (including life-saving treatment) in the West Bank or Israel 

where that treatment is unavailable in Gaza. As observed above, travel is only 

available for life threatening or serious medical cases;502 requests are frequently 

refused;503 and are also often delayed by bureaucratic processes so that, in some 

cases, people have died waiting.504 Additionally, since 2000, doctors, nurses, and 

 
496 CESCR, E/C.12/2000/4 General Comment No. 14: The right to the highest attainable standard of 

health (article 12 of the International Covenant on Economic, Social and Cultural Rights), 11 August 

2000, paras 11, 12(b), 43. 
497 Prosecutor v Brđanin, IT-99-36-T, Judgement, 1 September 2004, paras 1046-1049. 
498 See paragraph 208 above, referring to Prosecutor v Tadić, IT-94-1-T, Opinion and Judgment, 7 May 

1997, para. 707. 
499 See paragraph 127 above. See also, paragraph 130 regarding difficulties due to electricity shortages. 
500 See paragraphs 128-129 above. 
501 See paragraph  130 above. 
502 See paragraphs 81, 85 above. 
503 See paragraph 132 above. 
504 See paragraph 132 and footnote 172 above. 

https://www.legal-tools.org/doc/4c3228/
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technicians have been restricted from leaving Gaza to update their skills and 

training,505 compromising the quality of care available in Gaza.  

254. The effect of Israel’s restrictions on movement and trade directly impairs the 

quality of medical care available to Palestinians in Gaza. Other actors involved (or 

potentially involved) in providing healthcare to people in Gaza (such as Hamas, 

the Palestinian Authority, and international agencies) are also restricted in their 

ability to do so: for example, international organizations cannot freely enter Gaza 

to train medical professionals; Hamas or the Palestinian Authority cannot ensure 

a supply of basic medication for Gaza’s population. In this way, the restrictions 

operate retrogressively to deprive people in Gaza of their right to the highest 

attainable standard of physical health. The conduct causing this deprivation covers 

both the periods before and after 13 June 2014. 

5.2.2 What is the gravity of the deprivations? 

255. Having determined that many people in Gaza are being deprived of their 

fundamental rights by the closure, it is necessary to consider whether these 

deprivations are sufficiently “severe”. We recall that acts of persecution must be 

evaluated in context, with consideration of their cumulative effect.506  

256. We have formed the view that, considered as a whole, the closure constitutes a 

“gross or blatant denial”507 of fundamental rights reaching the same level of gravity 

as the other acts prohibited under article 7. The following factors inform our 

conclusion. 

257. First, the interplay between the deprivations considered above exacerbates 

their gravity: the cumulative effect of the measures is to keep lives at a standstill, 

stripping many people in Gaza of any meaningful ability to improve their 

circumstances. For example, the restrictions on imports and exports keep Gaza’s 

economy “on the brink of collapse”,508 imposing poverty upon a large portion of 

Gaza’s population. This sustained poverty has knock-on health consequences 

which then go unresolved due to limitations on medical care, these having 

accumulated as a result of shortages of drugs and other medical supplies, 

 
505 See paragraph 131 above. 
506 See paragraph 213 above; Prosecutor v Naletilić & Martinović, IT-98-34-T, Judgement, 31 March 2003, 

para. 637; Prosecutor v Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 

2016, 24 March 2016 (Vol. I), para. 529; Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 

February 2001, para. 199; Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 550. 
507 Prosecutor v Popović et al., IT-05-88-T, Judgement (Vol. I), 10 June 2010, para. 966; Prosecutor v Simić et 

al., IT-95-9-T, Judgement, 17 October 2003, para. 48; Prosecutor v Naletilić & Martinović, IT-98-34-T, 

Judgement, 31 March 2003, para. 635; Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 

2000, paras 620-621; Prosecutor v Krnojelac, IT-97-25-T, Judgement, 15 March 2002, para. 434. 
508 See below at paragraph 392. 
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electricity, equipment and parts, as well as a lack of training opportunities for 

health workers.509 Meanwhile, the same electricity shortages which impact 

healthcare provision also hinder industry510 (compounding economic collapse), 

increase food insecurity,511 and contribute to the failure of water and sanitation 

systems.512 Lack of clean water in turn causes water-borne disease.513 Most 

fundamentally, the movement restrictions trap people in a place where they are 

unable to access many other basic rights – thereby causing a more serious intrusion 

on human rights than would be constituted by restricting a population to a safer 

or more hospitable location.  

258. Secondly, the long period over which people in Gaza have been deprived of 

their human rights increases the severity of those deprivations.514 The closure has 

been endured, in its most expansive form, since at least 2007. Restrictions on 

personal movement have lasted even longer. Without any indication that Israel 

will lift the restrictions, the closure will likely have even more damaging effects 

into the future as Gaza’s resources and economy continue to degrade. Even during 

periods (such as the present one) in which some restrictions are eased in practice, 

no lasting guarantee of this has been enacted, and experience teaches that the 

likelihood remains that they will in due course be tightened again. Many people 

living in Gaza cannot look forward to a time in the future when they will be able 

to escape the restrictions under which they live. 

259. Thirdly, the number of people whose fundamental rights are deprived by the 

closure is a further indicator of its severity. The closure affects the lives of all people 

in Gaza in some way, as well as many Palestinians in the West Bank, Israel and 

elsewhere (most obviously those with family in Gaza). The population of Gaza 

alone is now around 2 million, and in the early period of the closure was already 

at 1.4 million.515 In its sheer scale, the closure constitutes a severe deprivation of 

fundamental rights. 

 
509 See paragraphs 127-131 above.  
510 In April 2022 the International Monetary Fund reported that for Palestinians “[a]ccess to a reliable 

supply of electricity is still one of the top constraints to business, particularly in Gaza”. See IMF, West 

Bank and Gaza: Report to the Ad Hoc Liaison Committee, 26 April 2022, para. 23. 
511 See paragraph 137 above. 
512 See paragraph 123 above. 
513 See paragraphs 121 to 126 above, especially para. 125 and the source material cited in footnote 254 

above. 
514 Even if the ICC Prosecutor is empowered only to bring charges concerning conduct after 13 June 

2014, the gravity of that conduct must be assessed in the light of its context. That context includes the 

hardships which had accumulated by 2014 during the earlier period of the closure.  
515 See footnote 288 above. 

https://www.imf.org/en/Publications/CR/Issues/2022/05/02/West-Bank-and-Gaza-Report-to-the-AD-HOC-Liaison-Committee-517501
https://www.imf.org/en/Publications/CR/Issues/2022/05/02/West-Bank-and-Gaza-Report-to-the-AD-HOC-Liaison-Committee-517501


 

89 

 

260. Fourthly, the closure has persisted through several major Israeli military 

offensives. In addition to destroying civilian property and public infrastructure, 

the offensives have resulted in the deaths of at least around 1,900 civilians in 

Gaza.516 Thousands more have been wounded.517 The fact that people have been 

restricted to a small territory that is subjected to heavy military offensives is a 

further indicator of the severity of the closure. 

261. We have considered the fact that Israel justifies the closure in part by the threat 

posed by Hamas. We accept that the closure would constitute a more serious 

deprivation of human rights if no possible security justifications existed. However, 

this does not have a significant bearing on the question of gravity. That is 

particularly because the measures well exceed what is necessary and proportionate 

to achieve security. Indeed, there are indications that the measures are in fact 

partly designed to impose hardships on civilians in Gaza (see section 8.2.1 below).  

262. These factors lead us to conclude that the deprivations of fundamental human 

rights caused by the closure are comparable to the gravity of other crimes against 

humanity. This is confirmed by reference to the circumstances relevant to gravity 

in cases of the crime against humanity of imprisonment.  

263. For example, in Kordić & Čerkez, two Bosnian Croats were convicted of the 

crime against humanity of imprisonment regarding the detention of Bosnian 

Muslim civilians in several locations, including – in one instance – within the area 

of a village.518  

264. In all detention locations, civilians had been confined arbitrarily, without valid 

justification, with some prisoners forced to dig trenches, putting them at risk of 

injury or death. Beyond this, conditions varied. Some locations were described as 

overcrowded, unsanitary, unheated and/or lacking in food. In other locations 

prisoners had adequate food and sanitation and were able to receive medical 

treatment. In some locations physical violence against prisoners was reported, to 

varying levels. The largest detention location held around several hundred people, 

 
516 OCHA, Data on Casualties. OCHA’s figures show 1,914 civilians killed in Gaza during the major 

hostilities which took place in 2012, 2014, 2021. The total does not account for those killed in major 

hostilities before 2012 (civilians and others appear not to have been disaggregated in the UN data for 

the 2008-2009 hostilities), or in 2022. 
517 OCHA, Data on Casualties. For injuries from the 2008-2009 hostilities, see UNCTAD, A/75/310, 

Economic costs of the Israeli occupation for the Palestinian people: the Gaza Strip under closure and 

restrictions, 13 August 2020, para. 13(a). 
518 Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 February 2001, paras 773-802; Prosecutor v 

Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004, paras 591-640. The accused were acquitted 

in respect of imprisonment at some other locations, where responsibility for the detentions could not 

be established, or where detainees had not been established to be civilians. The following summary 

relates only to those locations where the accused were convicted.  

https://www.ochaopt.org/data/casualties
https://www.ochaopt.org/data/casualties
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://unctad.org/system/files/official-document/a75d310_en_1.pdf
https://www.legal-tools.org/doc/d4fedd/
https://www.legal-tools.org/doc/738211/
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but some held fewer than 100 – in one case the civilians were identified as one 

adult and “several” children.519 Prisoners were in some instances detained for a 

few days, in others for around two weeks. In two locations prisoners were detained 

for a period of several months.  

265. The ICTY Trial Chamber implicitly accepted that the crime against humanity 

of imprisonment can occur where prisoners are confined to a small geographical 

area rather than being locked in a building. One of the locations in question was a 

village which was surrounded by troops and used as a detention camp, with 

Muslim civilians forced to stay in the village (except when forced to dig trenches). 

Those confined in the village lacked heating, electricity, water and had limited 

food. The soldiers committed physical violence and theft. Around 600 prisoners 

were held there after around five months from the village’s capture, although the 

“sick, old and invalid” were released after 19 days.520 

266. In Prlić, the ICTY Appeals Chamber upheld convictions for the crime against 

humanity of imprisonment where Croatian soldiers had confined civilians in 

various villages.521 While soldiers either guarded the houses or patrolled the 

villages, the civilians were allowed some freedom of movement, and could leave 

the houses at times, for example to obtain food, or in conformity with curfews.  

267. The conditions which these civilians experienced during their confinement 

varied significantly. In some villages they were subjected to thefts and physical 

and sexual violence by soldiers.522 Some houses were overcrowded, had electricity 

shortages or lacked running water and soap.523 In other locations, there was no 

evidence before the Chamber regarding poor conditions.524 The total number of 

civilians confined in all locations appears to have been between 5000 and 5500.525 

 
519 Prosecutor v Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004, paras 608 and 610. 
520 Regarding this incident of imprisonment specifically, see Prosecutor v Kordić & Čerkez, IT-95-14/2-T, 

Judgement, 26 February 2001, paras 792-793; Prosecutor v Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 

December 2004, paras 638-640. 
521 Prosecutor v Prlić et al., IT-04-74-A, Judgement (Vol. I, part 2), 29 November 2017, paras 464, 470, 477, 

502, 511, 515. 
522 Prosecutor v Prlić et al., IT-04-74-A, Judgement (Vol. I, part 2), 29 November 2017, paras 502, 510-513. 
523 Prosecutor v Prlić et al., IT-04-74-A, Judgement (Vol. I, part 2), 29 November 2017, paras 502, 511, 516; 

Prosecutor v Prlić et al., IT-04-74-T, Judgement (Vol. II), 29 May 2013, paras 255-256, 263, 266, 448. 
524 This was not referred to explicitly by the Appeals Chamber, but was made clear by the Trial 

Chamber: Prosecutor v Prlić et al., IT-04-74-T, Judgement (Vol. II), 29 May 2013, paras 410, 468.  
525 These figures were not referred to explicitly by the Appeals Chamber, but were made clear by the 

Trial Chamber. See Prosecutor v Prlić et al., IT-04-74-T, Judgement (Vol. II), 29 May 2013, paras 225-227, 

405, 418, 441 and 442, 462 and 466.  
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Periods of confinement varied but mostly appear not to have exceeded two 

months.526 

268. Because gravity is to be assessed by reference to manifold factors in any given 

case, comparisons must be approached with great caution. Nonetheless, in this 

instance, the gravity comparison is so clear that we consider it worthwhile.  

269. Whereas the imprisoned civilians in Kordić & Čerkez and in Prlić were restricted 

to smaller geographical areas, in many respects their conditions could broadly be 

compared to those experienced by residents of Gaza: arbitrary restrictions on 

movement, poor housing and sanitation, and a lack of electricity water and food, 

along with a threat (sometimes realised) of physical violence. We recognise that 

these conditions varied significantly between locations, and that some prisoners 

also experienced particularly harsh conditions, even including sexual violence. But 

conversely, the ICTY also found that the crime against humanity of imprisonment 

had occurred in some locations where there was no evidence of harsh conditions.527  

270. The starkest point of differentiation between these ICTY cases and the situation 

in Gaza is their respective scales and durations. In Kordić & Čerkez and Prlić the 

crimes affected several hundred or several thousand victims for periods of up to 

several months. By contrast, many of Gaza’s 2 million residents have been affected 

for a period of more than 15 years.  

271. We consider it clear that the deprivations of fundamental human rights which 

have occurred as a result of the closure are severe enough to satisfy this element, 

both as a matter of customary international law and under the Rome Statute. 

5.2.3 Are the deprivations contrary to international law? 

272. As noted above, the requirement that the severe deprivation of fundamental 

human rights is “contrary to international law” may mean that this element of 

persecution is not made out if certain conduct is permitted under international 

humanitarian law.  

273. As noted above, the “contrary to international law” requirement does not 

concern the relationship between crimes against humanity and international 

humanitarian law generally.528 Rather, the requirement raises the specific question 

of whether the closure is positively permitted under international humanitarian law, 

 
526 Prosecutor v Prlić et al., IT-04-74-T, Judgement (Vol. II), 29 May 2013, paras 225, 406 and 409, 426, 446, 

467. 
527 Prosecutor v Prlić et al., IT-04-74-T, Judgement (Vol. II), 29 May 2013, paras 410, 468; Prosecutor v Prlić 

et al., IT-04-74-T, Judgement (Vol. III), 29 May 2013, para. 962. 
528 The wider assertion that the closure complies with the rules of international humanitarian law is 

addressed separately below in section 9.2.4.  

https://www.legal-tools.org/doc/888712/
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such that the violation of fundamental human rights it is causing is not “contrary 

to international law”. 

274. Based on statements made by Israel, and the content of international 

humanitarian law, we have identified three possible sources of a positive 

permission which might be argued to exist under international humanitarian law. 

These are addressed in turn below. 

275. However, it is first appropriate to address the question of whether international 

humanitarian law applies in Gaza; and if so, which rules of international 

humanitarian law apply. Regarding the first question, we consider that the 

applicability of international humanitarian law is not in serious dispute. While 

various rationales can be given as to why, the ICRC and UN bodies consistently 

take the view that international humanitarian law applies,529 as does Israel itself.530 

Although the ICRC and several UN entities have considered international 

humanitarian law as applicable to Gaza based on the view that it remains under 

occupation by Israel,531 the continuation of the occupation post-disengagement 

remains a contentious question among legal commentators,532 and we take no 

 
529 See, for example, Goldstone Report, paras 270-285; Human Rights Council, A/HRC/29/CRP.4,  Report 

of the detailed findings of the independent commission of inquiry established pursuant to Human 

Rights Council resolution S-21/1, 24 June 2015, paras 23-37; Human Rights Council, A/HRC/40/CRP.2, 

Report of the detailed findings of the independent international Commission of inquiry on the protests 

in the Occupied Palestinian Territory, 18 March 2019, paras 59-69. The ICRC’s position that 

international humanitarian law is made clear in statements including, for example, ICRC, News Release 

10/103, Gaza closure: not another year! 14 June 2010; ICRC, News Release 14/139, Gaza-Israel conflict: 

disregard for humanitarian law led to unacceptable toll on civilians, 8 August 2014.  
530 See the State’s position summarised in Al-Bassiouni v Prime Minister, paras 12-15. While denying that 

Gaza is under occupation, Israel’s position is that an armed conflict continues. 
531  P. Maurer, Challenges to international humanitarian law: Israel’s occupation policy, International 

Review of the Red Cross, Vol. 94, No. 888, Winter 2012, p. 1506; Goldstone Report, paras 270-285; Human 

Rights Council, Report of the detailed findings of the independent commission of inquiry established 

pursuant to Human Rights Council resolution S-21/1, A/HRC/29/CRP.4, 24 June 2015, paras 23-31 (see 

also, Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, paras 59-68, and fn. 71, which found that international humanitarian law applied on the basis of 

both an occupation and a continuing armed conflict). 
532 See, for example: S. Darcy and J. Reynolds, An Enduring Occupation: The Status of the Gaza Strip 

from the Perspective of International Humanitarian Law, Journal of Conflict & Security Law, Vol. 15, No. 

2, 2010, pp. 211-243; Y. Dinstein, The International Law of Belligerent Occupation (2nd ed.), Cambridge 

University Press, 2019, paras 845-862; I. Scobbie, An Intimate Disengagement: Israel's Withdrawal from 

Gaza, the Law of Occupation and of Self-Determination, Yearbook of Islamic and Middle Eastern Law, Vol. 

11, 2004-2005, pp. 3-32 (arguing that Gaza remains occupied). In contrast (arguing that Gaza is no longer 

occupied), see: Y. Shany, Faraway, So Close: The Legal Status of Gaza After Israel’s Disengagement, 

Yearbook of International Humanitarian Law, Vol. 8, 2005, pp. 369-383; E. Samson, Is Gaza Occupied?: 

Redefining the Status of Gaza Under International Law, American University International Law Review, 
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position on it. However, it seems to us in any event likely that armed conflict 

between Israel and Hamas has continued throughout the relevant period. Once an 

armed conflict has begun it “extends beyond the cessation of hostilities until a 

general conclusion of peace is reached; or, in the case of internal conflicts, a 

peaceful settlement is achieved.”533 According to the ICRC, an armed conflict is 

only terminated if hostilities are ended with a “degree of stability and 

permanence”, meaning that they are not “likely to resume in the near future due 

to ongoing military movements by belligerents” (international armed conflicts);534 

or if there is not a “real risk of resumption” of hostilities (non-international armed 

conflicts).535  

276. From at least the time Hamas took power in Gaza until the present, there have 

been several periods of intensive military bombardment by Israel against targets 

in Gaza. Outside of those periods, rocket attacks from Gaza into Israeli territory 

have continued,536 as have incidents of shooting by the IDF into Gaza and its 

waters, and incursions by the IDF including in order to detain people from inside 

Gaza.537 No resolution has been brokered, and no lasting peace achieved to date. 

Moreover, it has remained Hamas’ position throughout that Israel’s very existence 

 
Vol. 25, No. 5, 2010, pp. 915-968; A. Bell and D. Shefi, The mythical post-2005 Israeli occupation of the 

Gaza Strip, Israel Affairs, Vol. 16, No. 2, April 2010, pp. 268-296 (arguing that Gaza is no longer 

occupied). A range of views also exists among these commentators and others about which 

international humanitarian law obligations may continue after the occupation (if it has ended), or the 

extent to which the disengagement may have affected the range of rules applicable within the 

occupation (if it has not ended).  
533 Prosecutor v Tadić, IT-94-1, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 

2 October 1995, para. 70. 
534 ICRC, 32nd International Conference of the Red Cross and Red Crescent: International humanitarian 

law and the challenges of contemporary armed conflicts, October 2015, p. 9. 
535 Ibid., pp. 10-11. 
536 We recognise that some attacks are made by armed groups other than Hamas.  However, given the 

relative strength and resources of Hamas, it seems likely that a significant proportion of the attacks are 

made by Hamas. Taken together with other factors, we consider this sufficient to support a conclusion 

that the armed conflict is continuing. 
537 Regarding the number and distribution of rocket attacks from Gaza by year between 2005 and 2014, 

see M. A. Armstrong, The Effectiveness of Rocket Attacks and Defenses in Israel, Journal of Global 

Security Studies, Vol. 3, No. 2, 2018, p. 116. For 2014 onwards, monthly data on rocket and other attacks 

originating from Gaza are published in the Israeli Security Agency’s Monthly Reports (and some 

annual reports). Regarding shootings and incursions by the IDF into Gaza up until 2014, see Internal 

Displacement Monitoring Centre, Under fire: Israel’s enforcement of Access Restricted Areas in the 

Gaza Strip, January 2014, especially statistics at pp. 28, 36-38, 46, 47. Outside that period, incidents 

involving the IDF in “Access Restricted Areas” can be found in OCHA’s biweekly Protection of 

Civilians reports. Statistics regarding the period 2018 until the present can also be found in Monthly 

Statistical Reports on Israeli Attacks on Palestinian Civilians and Properties in Gaza Strip, produced by 

Al Mezan Center for Human Rights. See also, Gisha, Closing in: Life and Death in Gaza’s Access 

Restricted Areas, August 2018. For other references in this document to violence forming part of the 

armed conflict, see also the facts set out at paragraphs 22, 34-35,44-45, 51-52, 143 above. 
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must be opposed using armed resistance;538 and Israel’s position that Gaza under 

Hamas’ control is a “hostile” and an “enemy” territory.539 

277. We consider that throughout the relevant period, any brief period without 

active hostilities has always been marked by a risk, indeed a likelihood, that active 

hostilities will resume. We also take note of the conclusion reached in 2019 by a 

UN commission of inquiry that a continuing state of armed conflict has existed in 

Gaza despite some periods without active hostilities.540 In contrast, we are not 

aware of any state, international organization, or commentator taking a clear 

position that international humanitarian law has not been continuously applicable 

during the period in question.541  

278. The second question – about which body (or bodies) of international 

humanitarian law to apply – is also a subject of debate, and one which we do not 

believe it necessary to resolve in this opinion. We have considered the potentially 

relevant rules of international humanitarian law which would be applicable in 

both international and non-international armed conflicts. We note also that Israel 

considers the conflict to be sui generis and, as a matter of policy, accepts the 

application of the rules relating to both international and non-international armed 

conflict.542 However, since we have ultimately concluded below that none of these 

principles serves to permit the fundamental deprivation of human rights caused 

by the closure, it has not been necessary for us to take a position on the nature of 

the armed conflict. 

 
538 See Hamas, The Covenant of the Islamic Resistance Movement, 18 August 1988; Hamas, A Document 

of General Principles and Policies, 1 May 2017, especially paras 14- 20, 25, 26. 
539 See paragraph 38 above and paragraph 405 below. 
540 Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, para. 68. 
541 In contrast to the question of occupation, minimal commentary exists on this question. We are aware 

of some writers who have equivocated on the continuity of armed conflict, particularly prior to Hamas’ 

control of Gaza (see, for example, R. Otto, Targeted Killings and International Law, Springer-Verlag, 2012, 

pp. 512-514, 518) or who appear to suggest that each full scale Israeli military operation in Gaza 

constitutes a fresh armed conflict (see, for example, K. Mastorodimos, The Character of the Conflict in 

Gaza: Another Argument towards Abolishing the Distinction between International and Non-

international Armed Conflicts, International Community Law Review, Vol. 12, 2012, pp. 453-454). 

However, these commentaries do not analyse in detail the levels of hostilities between Israel and Hamas 

and we find them unpersuasive on this question.     
542 Government of Israel, The Operation in Gaza – Factual and Legal Aspects 27 December 2008 – 18 

January 2009, July 2009, para. 30. 

https://avalon.law.yale.edu/20th_century/hamas.asp
https://hamas.ps/en/post/678/A-Document-of-General-Principles-and-Policies
https://hamas.ps/en/post/678/A-Document-of-General-Principles-and-Policies
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Siege warfare 

279. First, it might be argued that the closure and its consequences are not “contrary 

to international law” because of international humanitarian law rules applicable 

to siege warfare. However, several difficulties arise in respect of such a position.  

280. Most importantly, there is no clear permissive rule in modern international 

humanitarian law allowing sieges.543 It might be argued that sieges are impliedly 

permitted based on their historical usage, the absence of a specific prohibition, the 

fact that sieges are still used in conflicts, and references (albeit limited) to sieges in 

international humanitarian law treaty provisions.544 However, any such implied 

privilege to use siege as a method of warfare would be vanishingly narrow in 

scope, given the range of prohibitions imposed by international humanitarian law 

that would apply to siege warfare. For example, international humanitarian law 

requires parties to armed conflicts to allow passage of humanitarian relief 

supplies,545 and prohibits collective penalties and reprisals,546 targeting civilians,547 

 
543 We note that some writers contemplate the survival of a historical liberty to wage siege warfare, even 

if now very restricted by the content of Additional Protocol I (although they do not necessarily address 

whether this amounts to a permission or a gap in prohibitions). See, for example, Y. Dinstein, The 

Conduct of Hostilities under the Law of International Armed Conflict (3rd ed.), Cambridge University Press, 

2016, paras 688-699. 
544 Article 27 of the Hague Regulations sets out an obligation to spare certain civilian objects when 

attacking a besieged area: Convention (II) with Respect to the Laws and Customs of War on Land and 

its annex: Regulations concerning the Laws and Customs of War on Land, 29 July 1899, article 27. The 

First, Second and Fourth Geneva Conventions refer to the possibility of parties concluding agreements 

to evacuate the wounded and sick from besieged or encircled areas: Convention (I) for the Amelioration 

of the Condition of the Wounded and Sick in Armed Forces in the Field, 12 August 1949, article 15; 

Convention (II) for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of 

Armed Forces at Sea, 12 August 1949, article 18; Convention (IV) Relative to the Protection of Civilian 

Persons in Time of War, 12 August 1949, article 17. The existence of rules regulating sieges in 

international humanitarian law may mean that sieges are not the subject of an outright prohibition, but 

it should not be understood to create a permission to conduct sieges. On this question as it applies to 

international humanitarian law generally, see A. Quintin, The Nature of International Humanitarian Law: 

A Permissive or Restrictive Regime? Edward Elgar Publishing, 2020, p. 10. 
545 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 

23; Additional Protocol (I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of International Armed Conflicts, 8 June 1977, article 70. 
546 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 

33. Article 75(2)(d) of Additional Protocol I additionally prohibits collective punishment “at any time 

and in any place whatsoever”, see Additional Protocol (I) to the Geneva Conventions of 12 August 1949, 

and Relating to the Protection of Victims of International Armed Conflicts, 8 June 1977, article 75(2)(d). 

“State practice establishes this rule as a norm of customary international law”, see J.M. Henckaerts and 

L. Doswald-Beck, Customary International Humanitarian Law, Vol. 1: Rules, Cambridge University 

Press, 2005 (ICRC Customary Law Study), p. 374.  
547Additional Protocol (I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of International Armed Conflicts, 8 June 1977, article 51. Although Israel has not ratified 
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and the use of starvation as a method of war.548 These limitations have led some 

commentators to observe that it would be almost impossible for a siege to be both 

successful and lawful.549  

281. In these circumstances we are unconvinced that a permissive rule of 

international humanitarian law exists that would render lawful conduct in a siege 

context where it would otherwise breach international human rights law. To the 

contrary, international humanitarian law reinforces, rather than overrides, the 

human rights of civilians affected by a siege.  

282. In any event, it is far from agreed that the closure of Gaza can be characterised 

as a siege. Israel itself does not consider the closure to be a siege because it does 

not encircle Gaza completely, and some goods and people do move into and out 

of Gaza.550 There are also significant questions about whether the closure, if it could 

be characterised as a siege, would comply with the general rules regulating sieges. 

For example, there is no clear military objective underlying the closure,551 and 

civilians (whether sick or wounded, or otherwise) are not permitted to leave Gaza 

except in limited numbers via burdensome bureaucratic procedures.552 

 
Additional Protocol I, article 51 explicitly confirms a rule of customary international law. See 

Commentary to Article 51 of Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and 

relating to the protection of victims of international armed conflicts, 8 June 1987. 
548 Additional Protocol (I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of International Armed Conflicts, 8 June 1977, Articles 54(1) and 70. The ICRC IHL Database 

confirms that the rule prohibiting starvation is a norm of customary international law in international 

and non-international armed conflicts. 
549 KJ Riordan, Shelling, Sniping and Starvation: The Law of Armed Conflict and the Lessons of the 

Siege of Sarajevo, Victoria University of Wellington Law Review, 2010; E. Gillard, Briefing: Sieges, the Law 

and Protecting Civilians, 2019. 
550 Israeli Ministry of Foreign Affairs, Behind the headlines: The myth of an Israeli siege on Gaza, 2014. 
551 The requirement that a siege must have a military objective is derived from the prohibition on 

targeting civilians: E. Gillard, Briefing: Sieges, the Law and Protecting Civilians, 2019. Political 

objectives do not suffice: see E. Benvenisti, The International Law of Prolonged Sieges and Blockades: 

Gaza as a Case Study, International Law Studies, Vol. 97, 2021, pp. 982-983. Regarding the ostensible 

objectives of the closure see section 8.2.1 below.  
552 Requirements to enable the sick and wounded to evacuate from a siege are found in: Geneva 

Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 

Field, 12 August 1949, article 15; Geneva Convention (II) for the Amelioration of the Condition of 

Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, 12 August 1949, article 18; 

Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 

17. Some writers have suggested that a more general obligation to allow all civilians to leave the 

besieged area has developed: See, e.g., E. Benvenisti, The International Law of Prolonged Sieges and 

Blockades: Gaza as a Case Study, International Law Studies, Vol. 97, 2021, pp. 980-981. However, Dinstein 

notes that a siege leading to civilian exodus could itself constitute unlawful ethnic cleansing: Y. 

Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (3rd ed.), Cambridge 

University Press, 2016, para. 697. 
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https://www.chathamhouse.org/sites/default/files/publications/research/2019-06-27-Sieges-Protecting-Civilians_0.pdf
https://digital-commons.usnwc.edu/cgi/viewcontent.cgi?article=2977&context=ils
https://digital-commons.usnwc.edu/cgi/viewcontent.cgi?article=2977&context=ils
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3c125641e004a92f3
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3c125641e004a92f3
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/7c4d08d9b287a42141256739003e636b/fe20c3d903ce27e3c125641e004a92f3
https://www.legal-tools.org/doc/0d0216/
https://www.legal-tools.org/doc/0d0216/
https://ihl-databases.icrc.org/ihl/INTRO/380
https://digital-commons.usnwc.edu/cgi/viewcontent.cgi?article=2977&context=ils
https://digital-commons.usnwc.edu/cgi/viewcontent.cgi?article=2977&context=ils


 

97 

 

Article 23 of the Fourth Geneva Convention  

283. Secondly, Israel has defended the legality of the closure by reference to article 

23 of the Fourth Geneva Convention (to which Israel is a party553).  

284. Article 23 requires that parties to an international armed conflict allow the free 

passage of humanitarian supplies to civilians, including consignments of medical 

and hospital stores and items necessary for religious worship, as well as the 

consignments of essential foodstuffs and clothing for children, pregnant women, 

and mothers.554 However, the provision also limits this obligation to situations in 

which the state party “is satisfied that there are no serious reasons for fearing” 

(among other things):  

(c) that a definite advantage may accrue to the military efforts or economy of the 

enemy through the substitution of the above-mentioned consignments for goods 

which would otherwise be provided or produced by the enemy or through the 

release of such material, services or facilities as would otherwise be required for the 

production of such goods.555 

285. Israel has argued that it can be inferred from this provision that “damaging the 

enemy’s economy is in and of itself a legitimate means in warfare”.556  

286. We do not agree that this provision creates a positive permission to cause 

economic harm, much less one of such broad scope that it would cover the totality 

of the closure. First, we note that paragraph (c) of article 23 is framed as a limitation 

on the duty to permit humanitarian consignments. It does not purport to provide 

a licence or permission that would override other duties. We also note that article 

23 relates only to a limited range of supplies, consignments of which must be 

permitted. It does not purport to regulate the movement of people, nor exports, 

nor various other matters that arise as part of the closure. It is not clear how a broad 

permission of such a kind could be inferred from a provision whose clear intent is 

to impose a narrow duty. Moreover, as with sieges (see above at paragraph 280), 

there are a number of rules of international humanitarian law, arising outside 

article 23, which would severely constrain the scope within which any such 

economic warfare could operate lawfully.557  

 
553 The Fourth Geneva Convention was ratified by Israel in 1951: International Committee of the Red 

Cross, Treaties, States Parties and Commentaries: Israel. 
554 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 

23. 
555 Ibid. 
556 Unofficial partial translation by Gisha of Paragraphs 43, 44 in the State’s response from 1 November 

2007 (not published) in HCJ 9132/07 Al-Bassiouni v The Prime Minister. 
557 See above at paragraph 280. 
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287. The position is made even clearer by reference to article 70 of Additional 

Protocol I. Although Israel is not a party to that Protocol, it recognises that 

article 70 reflects customary international law and accepts that it is bound by this 

customary rule.558 Article 70 builds on article 23 of the Fourth Geneva Convention, 

setting out a similar but broader obligation to allow the “rapid and unimpeded 

passage” of essential goods to the civilian population,559 including clothing, 

bedding, means of shelter, and other essential supplies.560 Article 70 contains no 

limitation equivalent or similar to article 23’s paragraph (c). This has led the ICRC, 

in its commentary on article 70, to state that:   

Article 70 of the Protocol in this respect modifies Article 23 of the fourth 

Convention, and the second paragraph of that article should be considered as 

obsolete in any armed conflict to which Protocol I applies.561 

Article 27 of the Fourth Geneva Convention 

288. Finally, we refer to article 27 of the Fourth Geneva Convention.562 This article is 

a cornerstone of international humanitarian law, setting out the key principles for 

the treatment of protected persons. One such principle is non-discrimination. 

289. Having set out these core principles, article 27 contains the following final 

sentence: 

However, the Parties to the conflict may take such measures of control and security 

in regard to protected persons as may be necessary as a result of the war.563  

290. Before the ICTY, in the Brđanin case, it was argued that this provision permitted 

discriminatory measures which violated fundamental human rights and would 

otherwise constitute persecution. In that case, the Appeals Chamber disposed of 

the matter tersely, apparently by taking the view that the measures in question 

were motivated by the ethnicity of the victims and not by security imperatives.564 

 
558 Al-Bassiouni v Prime Minister, para. 13. 
559 Additional Protocol (I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of International Armed Conflicts, 8 June 1977, article 70(2).  
560 Additional Protocol (I) to the Geneva Conventions of 12 August 1949, and Relating to the Protection 

of Victims of International Armed Conflicts, 8 June 1977, article 69.  
561 ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, Commentary of 1987: 

Relief Actions, para. 2851. 
562 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, 

article 27. 
563 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, 

article 27. 
564 Prosecutor v Brđanin, IT-99-36-A, Judgement, 3 April 2007, para. 167; see also, the Trial Chamber’s 

similar approach in Prosecutor v Brđanin, IT-99-36-T, Judgement, 1 September 2004, para. 1039. 

Additional consideration of this decision is set out at paragraphs 466-468 below. 
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However, a question remained unresolved as to whether there are any 

circumstances in which article 27 permits a state to take discriminatory measures 

for security reasons where this would otherwise constitute the crime against 

humanity of persecution.  

291. In our view, there is a plausible argument that the final sentence of article 27 

creates a permission to discriminate on the grounds of security.565 However, the 

range of measures which it could justify is not unrestricted. As the ICRC 

Commentary explains, the most serious measures permitted by article 27 are 

assigned residence and internment, but these may only be used “in the last 

extremity”566 and where “absolutely necessary”,567 and are subject to specific 

additional regulations including that detainees have their internment or 

assignment reconsidered as soon as possible by an appropriate court or 

administrative board with periodic review thereafter.568 The ICRC Commentary 

makes clear that these measures “should not affect the fundamental rights of the 

persons concerned.”569 

292. These stringent limits on the measures which are permitted under article 27 

lead us to conclude that it cannot be interpreted as permitting significant, lasting, 

and blanket restrictions on freedom of movement or other fundamental rights.     

6. DISCRIMINATION IN FACT 

6.1 Interpretation of the element  

293. Under the Rome Statute, persecution only occurs where a perpetrator targets a 

group or its members by reason of their membership of the group.570 This mirrors 

the customary international law requirement that the severe deprivation of 

fundamental rights is discriminatory in fact. The requirement principally means that 

 
565 See A. Quintin, The Nature of International Humanitarian Law: A Permissive or Restrictive Regime? 

Edward Elgar Publishing, 2020, pp. 22-30, analysing similarly structured provisions. 
566 ICRC, Commentary of 1958: Article 27 – Treatment: General Observations, Convention (IV) Relative 

to the Protection of Civilian Persons in Time of War, 12 August 1949, 1958. See also, Convention (IV) 

Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 41, proscribing 

“any other measure of control more severe than that of assigned residence or internment”. 
567 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 

42. 
568 Convention (IV) Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, article 

43. 
569 ICRC, Commentary of 1958: Article 27 – Treatment: General Observations, Convention (IV) Relative 

to the Protection of Civilian Persons in Time of War, 12 August 1949, 1958. 
570 Rome Statute, article 7(1)(h) and Elements of Crimes, element 2 of the definition of persecution in 

article 7(1)(h). 
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discriminatory consequences must arise; the existence of a discriminatory intent 

alone is insufficient.571  

6.1.1 Victims are members of a discernible group with protected characteristics  

294. In order to establish discrimination in fact, a discernible group must exist, 

whose members share a protected characteristic.572 The notion of discernibility 

allows for some diversity between members of the group.573 

295. The protected characteristics recognised under the Rome Statute are politics, 

race, nationality, ethnicity, culture, religion, and gender.574 The ICC formulation 

also includes “other grounds [of discrimination] that are universally recognized as 

impermissible under international law”,575 although it is as yet unclear how that 

residual category might be interpreted. A targeted group can be defined in a 

positive or negative manner, meaning that a perpetrator can target people either 

because they belonged to a particular group or because they did not belong to a 

group.576  

6.1.2 Victims are targeted by reason of their membership of the group  

296. The customary international law concept of discrimination in fact – reflected in 

the Elements of Crimes in the requirement that victims are “targeted… by reason 

of” their membership in the group – involves the differential treatment of members 

of various groups.577 The group with a protected characteristic – or its members – 

experiences disadvantageous treatment compared to persons outside the group. 

297. A question may arise as to whether the notion of “targeting” requires that 

members of the group are subjected to different acts or omissions, or whether it also 

encompasses the situation where those group members experience different 

consequences from the rest of the population. For example, in the facts before the 

Extraordinary Chambers in the Courts of Cambodia (ECCC) in Case 002/02, all 

Cambodians were forced to renounce religion, but the consequences of this 

apparently equal treatment were felt in a more acute way by Buddhist monks than 

 
571 See, for example, Prosecutor v Tadić, IT-94-1-T, Opinion and Judgment, 7 May 1997, para. 715; 

Prosecutor v Stakić, IT-97-24-T, Judgement, 31 July 2003, para. 733. 
572 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1009; ECCC Case 002/01, 

NUON Chea & KHIEU Samphân, 002/19-09-2007-ECCC/SC, Appeal Judgement, 23 November 2016, 

paras 667, 668. 
573 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, paras 1013-1014. 
574 Rome Statute, article 7(1)(h). 
575 Rome Statute, article 7(1)(h). 
576 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2735; citing 

Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1009. 
577 ECCC Case 002/01, NUON Chea & KHIEU Samphân, 002/19-09-2007-ECCC/SC, Appeal Judgement, 

23 November 2016, para. 701. 
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by the rest of the population.578 The ECCC Supreme Court Chamber ruled that 

“discrimination in fact can occur when there are unequal consequences for a 

particular group of an act or omission of general application.”579  Some earlier 

caselaw, although not explicitly determining the question, had also supported this 

conclusion, by finding that de facto discrimination had been established based on 

the consequences of certain treatment.580 Thus, even where treatment appears on its 

face to be equal or neutral, it may nevertheless be found to target certain groups 

where those groups experience unequal consequences as a result of the treatment. 

Indeed, the recognition that discrimination can occur “indirectly” – through 

putatively equal treatment which has unequal consequences – is well-known in 

international human rights law.581  

298. To establish persecution, it is not necessary that the protected characteristic is 

the only reason for the differential treatment. To the contrary, grounds of 

discrimination may overlap.582 For example, persecutory acts committed against 

members of a religious group could be regarded as ‘political’ in nature if 

individuals were also targeted on the grounds of their political views. The ICC583, 

ICTY584, and ICTR585 have all made findings of persecution on two or more 

discriminatory grounds in respect of the same conduct. Persecution can also occur 

where prohibited grounds coexist with other rationales for targeting (for example, 

 
578 ECCC Case 002/02, NUON Chea & KHIEU Samphân, 002/19-09/2007/ECCC/TC, Case 002/02 Trial 

Judgement, 16 November 2018, para. 1185. 
579 ECCC Case 002/02, KHIEU Samphân, 002/19-09/2007/ECCC/SC, Summary of the Appeal Judgment in 

Case 002/02, 22 September 2022, para. 45, and see also para. 49. Full reasons for this decision are yet to 

be issued. For written submissions on the issue, see Civil Party Lead Co-Lawyers’ Response to Khieu 

Samphân’s Appeal of the Case 002/02 Trial Judgment, 4 January 2021, paras 343-364. 
580 ECCC Case 001, KAING Guek Eav, 001/18-07-2007-ECCC/SC, Appeal Judgement, 3 February 2012, 

paras 263, 267 and 276. See also, ICTY Prosecutor v Krnojelac, IT-97-25-T, Judgement, 15 March 2002, 

para. 432; Prosecutor v Tadić, IT-94-1-T, Opinion and Judgement, 7 May 1997, para. 715. 
581 See, for example, Committee on the Elimination of Racial Discrimination, LR et al., (represented by the 

European Roma Rights Centre and the League of Human Rights Advocates) v the Slovak Republic, 

CERD/C/66/D/31/2003, Opinion, 10 March 2005, pp. 11-12; Committee on the Elimination of 

Discrimination against Women, General Recommendations Adopted by the Committee on the Elimination of 

Discrimination Against Women, General Recommendation No 25: Article 4, paragraph 1, of the 

Convention (temporary special measures), thirtieth session (2004), para. 7; Human Rights Committee, 

Derksen v The Netherlands, CCPR/C/80/D/976/2001, Views, 15 June 2004m para. 9.3; Human Rights 

Committee, Althammer v Austria, CCPR/C/78/D/998/2001, Views, 22 September 2003, para. 10.2. 
582 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1009. 
583 Ibid.  
584 Prosecutor v Krnojelac, IT-97-25-T, Judgement, 15 March 2002, para. 438 and paras 489-90; Prosecutor 

v Tadić et al., IT-94-1-T, Opinion and Judgement, 7 May 1997, para. 714; Prosecutor v 

Naletilić & Martinović, IT-98-34-T, Judgement, 31 March 2003, para. 679. 
585 Prosecutor v Nahimana et al., ICTR-99-52-T, Judgement and Sentence, 3 December 2003, para. 1071. 
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a belief that groups targeted are comprised of enemy combatants or that an attack 

on a particular group will advance a military goal).586  

299. Additionally, although discrimination in fact requires that persons or a group 

were targeted on prohibited grounds, it does not require that all members of the 

protected group experience the disadvantageous treatment or consequences.587 

Neither does it require that all victims of that treatment or consequences need to 

be members of, or even related to, the protected group.588 Where some persons who 

are not members of the group are inadvertently affected, or mistakenly targeted, 

this does not detract from a finding of discrimination in fact. 

6.2 Application 

6.2.1 What is the relevant protected group? 

300. As set out above,589 the group or its members who have been targeted for 

mistreatment must be sufficiently discernible and share protected characteristics. 

There is no doubt that Palestinians are a discernible racial, ethnic, cultural, and 

national group. 

301. We note that it is possible for a protected group to be identified by members’ 

political opinions, or support for a particular political organization. From this 

perspective, it might be argued that support for Hamas is a protected 

characteristic. We have not proceeded on this basis, because in our view it is clear 

that the closure does not distinguish between persons in Gaza based on whether 

or not they support Hamas. The closure harms all residents of Gaza, yet polls 

consistently show that Gaza’s population is divided in its views regarding Hamas 

(also making it very unlikely that those responsible perceive the closure as directed 

specifically against supporters of Hamas).590  

6.2.2 Were victims targeted based on membership of the group?  

302. The persons or group must be targeted for mistreatment because of their 

protected characteristics. This means that the conduct in question has negative 

 
586 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 733. 
587 Prosecutor v Đorđević, IT-05-87/1-A, Judgement, 27 January 2014, para. 876. 
588 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1011; Prosecutor v Krnojelac, 

IT-97-25-A, Judgement, 17 September 2003, para. 185.  
589 See section 6.1.1.  
590 Polls routinely conducted by the Palestinian Center for Policy and Survey Research ask people in 

Gaza whether they would vote if elections were held, and if so for whom. Over time, the percentage of 

those willing to vote who say they would vote for Hamas has varied, but has remained below 50%. For 

example, a selection of polls over time shows these figures as: 40% in June 2007 (Poll No. 24); 26% in 

December 2010 (Poll No. 38); 33% in March 2013 (Poll No. 47) 39% in June 2015 (Poll No. 56); 32% in 

March 2018 (Poll No. 67); 45% in September 2020 (Poll No. 77); 47% in March 2022 (Poll. No. 83). 
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impacts for members of the group compared with non-members. We note that in 

practice it is difficult to draw a clear line between establishing targeting as a matter 

of fact, and establishing discriminatory intent. For this reason, some of the matters 

discussed below in section 8.1.2 may also be considered relevant to this element. 

303. As the facts set out in sections 2.1 and 2.2 demonstrate, the closure is not one 

simple and coherent policy, but is constructed from a variety of separate measures. 

Some of those measures – particularly those concerning the movement of people 

across Israeli borders, or the residency status of individuals – explicitly 

differentiate between Palestinians and other people. For example, the Status of 

Authorizations for Entry of Palestinians to Israel; for their Passage from Judea and Samaria 

into the Gaza Strip; and for their departure abroad591 expressly refers throughout to 

“Palestinians”592 or “Palestinian” persons, providing different sets of rules for them 

than are applied to “Israelis”, “Israel Arabs”, and “foreigners”.593  

304. However, some other policy documents or laws appear to attempt facial 

neutrality. For example: the 2003 Nationality and Entry into Israel Law (discussed 

further in paragraph 420 et seq. below) applied to “Resident[s] of the Region”, 

where the “Region” was the West Bank and Gaza, and “Resident of the Region” 

included all persons living in the “Region”, whether or not registered in the 

population registry, but excluded “residents of Israeli communities in the 

Region”.594 Similarly, some policies regarding the regulation of movement, which 

are specific to Gaza, speak of “Gaza Strip residents” or “residents of the Gaza 

Strip”.595 Likewise, regulations concerning the movement of goods and utilities 

into (or out of) Gaza, and decisions to entirely close crossings for periods of time, 

are not explicitly directed against Palestinians. 

305. We consider that these measures all “target” Palestinians because their 

consequences are to impose certain treatment on Palestinians, either explicitly (as 

under the Status of Authorizations document) or implicitly (as under the 2003 

Nationality and Entry into Israel Law). In some cases, references in these documents 

 
591 Status of Authorizations for Palestinians, February 2022; see above at paragraph 80. 
592 Or “Palestinian” persons, residents, employees, figures, pupils, etc. 
593 Or “foreign” nationals, citizens, journalists, investors, etc. 
594 Unofficial translation by HaMoked of Nationality and Entry into Israel Law (Temporary Order), 5763-

2003, 31 July 2003 (including explanatory notes), section 1 (Definitions). 
595 See, for example, the contents of Unofficial translation by Gisha of Processing permit applications by 

Palestinian residents of the Gaza Strip, February 2022; Unofficial translation by Gisha of the Procedure 

for Settlement in the Gaza Strip by Residents of Judea and Samaria Area, May 2018; and (for the most 

part) Unofficial translation by Gisha of Policy on Movement of People between the State of Israel and the 

Gaza Strip, updated as of 5 May 2011. 

https://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/50en.pdf
https://hamoked.org.il/items/1140_eng.pdf
https://hamoked.org.il/items/1140_eng.pdf
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http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/general/200en.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/settlement/32en.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/settlement/32en.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/entering_and_exiting_gaza/03en.pdf
http://www.gisha.org/UserFiles/File/LegalDocuments/procedures/entering_and_exiting_gaza/03en.pdf
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make clear that their intention is to “target” Palestinians,596 but even without those 

references, the consequence of these policies is to create a form of treatment imposed 

specifically on Palestinians.  

306. The same analysis can be applied to measures which are specifically imposed 

on the population of Gaza. Measures such as those which restrict imports or 

exports, limit access to electricity, clean water or currency have negative impacts 

on the lives of the whole Gazan population. However, the closure cannot be 

understood as a case of neutral or equal treatment directed towards all persons 

who may happen to live within Gaza at any time regardless of ethnicity, race, 

culture, or nationality. That is because, as set out above, Gaza’s population has 

been almost exclusively Palestinian since the disengagement.597  

307. The ICTY598 and ECCC599 have confirmed that discriminatory acts taken against 

the citizens of territories inhabited by homogenous groups can amount to 

persecution: both tribunals have held that attacking towns or areas comprised 

primarily of members of a single group is not indiscriminate conduct, but a 

targeted attack. Therefore, because Gaza is comprised almost entirely of 

Palestinians,600 measures that target residents of Gaza target Palestinians.  

308. It might be argued that if the closure did target Palestinians as a group, equally 

oppressive measures would be levelled at Palestinians in the West Bank and in 

Israel. As noted above, that question is not legally relevant: measures may target 

members of a population without evenly affecting every member of that 

population.601 The fact that Palestinians in some locations face different, or worse, 

treatment than others does not preclude a finding of persecution.  

309. We are satisfied that the closure is discriminatory in fact, under either the 

elements of the Rome Statute or as a matter of customary international law. We 

note that we observed above that the customary international law requirement 

 
596 For example, the title of this document makes clear to whom it is intended to apply: Unofficial 

translation by Gisha of Processing permit applications by Palestinian residents of the Gaza Strip, 

February 2022. The Nationality and Entry into Israel Law contained an explanatory note to section 2, 

making clear that it was intended to prevent Palestinians from gaining residency in Israel: Unofficial 

translation by HaMoked of Nationality and Entry into Israel Law (Temporary Order), 5763-2003, 31 July 

2003 (including explanatory notes); see below at paragraph 420. 
597 See paragraph 25 above. 
598 Prosecutor v Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004, para. 950; Prosecutor v 

Kvočka, IT-98-30/1-A, Judgement, 28 February 2005, para. 366. 
599 ECCC Case 002/01, NUON Chea & KHIEU Samphân, 002/19-09-2007-ECCC/SC, Appeal Judgement, 

23 November 2016, para. 691. 
600 As set out above in paragraph 25, since the disengagement in 2005, the population of Gaza has been 

almost exclusively Palestinian.  
601 See paragraph 299 above.  
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concerning discrimination in fact is more exacting than its Rome Statute 

equivalent.602 However, none of the differences between the customary and 

statutory crimes is relevant to our analysis here, suggesting that the element will 

be made out under either legal framework.  

7. THE CONNECTION REQUIREMENT 

7.1 Interpretation of the element 

310. As noted above, the Rome Statute’s definition of persecution in article 7(1)(h) 

contains an element that is not found in customary international law or in the 

statutes of other contemporary international tribunals.603 It requires that the 

conduct in question is committed “in connection with any act referred to in [article 

7(1)], or any crime within the jurisdiction of the Court”.604  

7.1.1 ICC caselaw 

311. The connection requirement has received little attention in ICC jurisprudence, 

largely as a result of the Prosecutor’s charging strategy to date.  

312. While the crime of persecution has been charged in numerous ICC cases,605 it 

has generally been charged on the basis of underlying conduct that is 

simultaneously charged as a separate crime in the same case. For example, in Ali 

Kushayb the accused is charged with ten counts of war crimes and crimes against 

humanity (including murder as a crime against humanity and as a war crime, 

pillaging, the destruction of property, and other inhumane acts). Count 11 – 

persecution – is alleged to have been committed "by way of the criminal acts listed 

in Counts 1-10".606 In Gbagbo, persecution charges were confirmed on the basis of 

the Pre-Trial Chamber’s “analysis of evidence as laid out in the preceding section” 

concerning the crimes against humanity charges of murder, rape, and other 

 
602 See paragraph 177 above. 
603 See paragraph 176 above. See also, Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 

2000, para. 580; Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 February 2001, para. 193; G. 

Mettraux, International Crimes: Law and Practice, Vol II: Crimes Against Humanity, Oxford University 

Press, 2020, pp. 670-673, noting that the connection requirement has its antecedents in article 6(c) of the 

IMT Charter, but that by the time that the Rome Statute was being drafted it was clear that there was 

no connection requirement in customary international law.  
604 Elements of Crimes, 11 June 2010, article 7(1)(h). 
605 Prosecutor v Abd-Al-Rahman (“Ali Kushayb”); Prosecutor v Ntaganda; Prosecutor v Ongwen; Prosecutor v 

Gbagbo; Prosecutor v Blé Goudé; Prosecutor v Harun; Prosecutor v Hussein; Prosecutor v Ruto et al.; Prosecutor 

v Muthaura, Kenyatta and Ali; Prosecutor v Al Hassan; Prosecutor v Yekatom & Ngaïssona; Prosecutor v 

Mbarushimana. 
606 Prosecutor v Abd-Al-Rahman (“Ali Kushayb”), Decision on the confirmation of charges against Ali 

Muhammad Ali Abd-Al-Rahman (‘Ali Kushayb’), ICC-02/05-01/20-433, 9 July 2021, pp. 57, 67. 
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inhumane acts.607 In no case (yet) has persecution been charged on the basis of acts 

that were not also charged as other crimes in the same case. 

313. The result of this charging practice is that the Pre-Trial Chambers have not been 

required to interpret the connection requirement. In cases where persecution has 

been charged, there has been no doubt about whether the conduct is connected to 

another crime, because it has itself constituted another crime charged in the case. 

Accordingly, ICC Chambers have found persecution to be established to the 

relevant standard with little or no discussion of the connection requirement at the 

arrest warrant,608 confirmation,609 and trial stages.610 There has not yet been any 

appellate consideration of the requirement.611 

314. In Ntaganda, the only case where the Prosecutor’s charging practice on this 

point has been specifically considered, the Trial Chamber ruled on the permissibility 

of cumulatively characterising the underlying conduct as both persecution and 

another crime, without specific reference to the connection requirement.612 The 

Ntaganda Trial Chamber explained:  

As for persecution and the war crimes underlying it, the Chamber recalls that, as 

noted above, their contextual elements differ. In addition, persecution requires the 

 
607 Prosecutor v Gbagbo, Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-

01/11-656-Red, 12 June 2014, para. 204. 
608 See, for example, Prosecutor v Harun, Warrant of Arrest for Ahmad Harun, ICC-02/05-01/07-2, 27 

April 2007, p. 8; Prosecutor v Hussein, Warrant of Arrest for Abdel Raheem Muhammad Hussein, ICC-

02/05-01/12-2, 1 March 2012, pp. 6-7. 
609 See Prosecutor v Abd-Al-Rahman (“Ali Kushayb”), Decision on the confirmation of charges against Ali 

Muhammad Ali Abd-Al-Rahman (‘Ali Kushayb’), ICC-02/05-01/20-433, 9 July 2021, pp. 57, 67; 

Prosecutor v Al Hassan, Rectificatif à la Décision relative à la confirmation des charges portées contre Al 

Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, ICC-01/12-01/18-461-Corr-Red, 30 September 

2019 (corr. 13 November 2019), p. 465; Prosecutor v Yekatom & Ngaïssona, Corrected version of ‘Decision 

on the confirmation of charges against Alfred Yekatom and Patrice-Edouard Ngaïssona’, ICC-01/14-

01/18-403-Red, 14 May 2020, pp. 102, 106; Prosecutor v Ongwen, Decision on the confirmation of charges 

against Dominic Ongwen, ICC-02/04-01/15-422-Red, 23 March 2016, pp. 75-76, 80, 84, 88; Prosecutor v 

Ntaganda, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 

Prosecutor Against Bosco Ntaganda, ICC-01/04-02/06-309, 9 June 2014, paras 58, 142; Prosecutor v 

Gbagbo, Decision on the confirmation of charges against Laurent Gbagbo, ICC-02/11-01/11-656-Red, 12 

June 2014, para. 204; Prosecutor v Blé Goudé, Decision on the confirmation of charges against Charles Blé 

Goudé, ICC-02/11-02/11-186, 11 December 2014, paras 122-124; 194; Prosecutor v Muthaura et al., Decision 

on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, ICC-01/09-

02/11-382-Red, 23 January 2012, paras 281-286; Prosecutor v Ruto et al., Decision on the Confirmation of 

Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute, ICC-01/09-01/11-373, 23 January 2012, 

paras 269–281. 
610 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2849, 2908, 

2961, 3008; Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1206.  
611 And the issue was not raised in the defence appeals in Ongwen: Prosecutor v Ongwen, Defence 

Notification of its Intent to Appeal the Trial Judgment, ICC-02/04-01/15-1826, 21 May 2021. 
612 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1206. 
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targeting of a person on the basis of discriminatory grounds. This materially distinct 

element also sets persecution apart from the underlying crimes against humanity. 

Convicting for persecution as a crime against humanity and murder, intentionally 

attacking civilians, rape, sexual slavery, pillage, forcible transfer of population, 

ordering the displacement of the civilian population, intentionally directing attacks 

against protected buildings, and destruction of the property of an adversary, when 

based on the same underlying conduct, is therefore legally permissible.613 

315. From these decisions it can be concluded that Pre-Trial and Trial Chambers 

have considered it sufficient to meet the connection element where the conduct 

underlying the persecution charge also constitutes another crime. Nothing in the 

jurisprudence suggests that it is necessary for the connected crime to involve the 

same conduct as the persecution charge. Indeed, some limited practice at the 

pre-investigation stage may provide support for this possibility. In its decision 

authorising an investigation into the Situation in Burundi, Pre-Trial Chamber III 

found that there was a reasonable basis to believe that persecution had occurred 

including through acts which would not appear to independently constitute 

separate international crimes, such as banning demonstrations, suspending or 

revoking the licenses of civil society organisations, closing media outlets, and 

harassing journalists.614 Likewise, in her request for authorisation to investigate in 

the Situation in Afghanistan, the former Prosecutor argued that gender persecution 

was established including through conduct which did not appear to separately 

amount to a distinct international crime (“efforts to prevent women from 

participating in the workforce, education, and governance and politics”).615  

316. However, neither Pre-Trial Chamber III nor the Prosecutor elaborated on what 

factual matters might be relevant to establishing the connection element in respect 

of these forms of discrimination. Nor does other ICC jurisprudence shed light on 

what other connections might be captured by this element.  

7.1.2 Textual considerations and drafting history of the Rome Statute 

317. In our view, the text of article 7(1)(h) suggests that the connection requirement 

does not require that persecutory conduct itself constitutes an independent crime 

within the ICC’s jurisdiction.616 In particular, the ordinary meaning of the words 

 
613 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, para. 1206. 
614 Situation in the Republic of Burundi, Public Redacted Version of “Decision Pursuant to Article 15 of the 

Rome Statute on the Authorization of an Investigation into the Situation in the Republic of Burundi”, 

ICC-01/17-9-Red, 9 November 2017, paras 135-136. 
615 Situation in the Islamic Republic of Afghanistan, Public redacted version of “Request for authorisation 

of an investigation pursuant to article 15”, ICC-02/17-7-Red, 20 November 2017, para. 121. 
616 Interpretation of a treaty provision must begin with the ordinary meaning of terms, read in context 

and in light of the treaty’s object and purpose: Vienna Convention on the Law of Treaties, 1969, 

article 31(1). 
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“in connection with” suggests a relationship between two things, but not that they 

need to be one and the same thing.  

318. Had the latter meaning been intended, the drafters could have used words like 

“through”, “by”, “in execution of”, or “in the course of executing”.617 In this regard, 

we take note of the fact that the drafters of the Rome Statute would have known 

that the antecedent phrase “in execution of or in connection with” in the London 

Charter had been interpreted flexibly by the IMT to encompass persecution 

charges based both upon underlying conduct that amounted to crimes against 

humanity and war crimes,618 as well as conduct that was not independently 

criminalised – as discussed in the section which follows.619 The fact that the drafters 

of the Rome Statute adopted the second part of the language of the London Charter 

suggests that they did not intend to narrow the scope of the offence.620 

319. That reading is also supported by records from the Rome Statute’s drafting 

history (“travaux préparatoires").621 The connection requirement is often said to have 

been introduced out of concern that the crime of persecution not be too elastic, and 

that it only be applicable to the most serious conduct.622 There is certainly evidence 

of such concerns in the travaux, and specifically of states’ concerns that their 

discriminatory laws and policies not fall within the ICC’s jurisdiction.623 These 

 
617 This is underscored by the similarity between the words in article 7(1)(h) and those used in the 

London Charter. The latter required that acts constituting a crime against humanity were done “in 

execution of or in connection with any crime within the jurisdiction of the Tribunal” (namely, crimes 

against peace or war crimes): London Charter, 8 August 1945, article 6(c). The choice made at Rome to 

abandon “in execution of” and retain only “in connection with” suggests that in article 7(1)(h) should 

not be interpreted to mean “in execution of”. 
618 See, e.g., IMT Judgment, p. 78. 
619 See IMT Judgment, pp. 75-76 and below in section 7.1.3. 
620 There is no doubt that the IMT caselaw was informing negotiations: see, e.g., Summary of 

Interventions by the Australian Delegation on the Specification of Crimes, 17 August 1995, p. 6. 
621 In circumstances where the text of a treaty is ambiguous, drafting histories (referred to as “travaux 

préparatoires" or “travaux”) may be consulted: Vienna Convention on the Law of Treaties, 1969, article 

32. 
622 See, e.g., G. Mettraux, International Crimes: Law and Practice, Vol II: Crimes Against Humanity, Oxford 

University Press, 2020, p. 673, fn. 1411; D. Robinson, “Defining ‘Crimes Against Humanity’ at the Rome 

Conference”, American Journal of International Law, 1999, Vol. 93, p. 54; H. Brady and R. Liss, “The 

Evolution of Persecution as a Crime Against Humanity”, in Bergsmo, Cheah, Song and Yi (eds), 

Historical Origins of International Criminal Law: Vol 3, Torkel Opsahl, 2015, p. 544. 
623 For example, some delegations were of the view that the offence of persecution was too vague: Ad 

Hoc Committee on the Establishment of an International Criminal Court, Question of the Crimes to be 

Covered and Specification of the Crimes (continued), A/AC.244/CRP.6/Add.3, p. 4. The Australian 

delegation suggested that any acts underlying persecution needed to be committed in the context of 

armed conflict: Summary of Interventions by the Australian Delegation on the Specification of Crimes 

18 August 1995, pp. 5-6. The Proceedings of the Preparatory Committee between 25 March and 12 April 

1996 also canvassed the view that “persecution should be further clarified and limited to the most 
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factors suggest that the connection element was intended to have some restrictive 

effect. However, there are also indications in the travaux that the connection 

requirement was not intended to be so restrictive as to confine persecution to acts 

that also constituted separate crimes. For example, one delegation commented that 

the connection would require only an “actual concurrence of crimes”, rather than 

full evidentiary overlap.624 Other States proposed that persecution could be 

committed where a persecutory act was carried out “in conjunction with” another 

offence within the Court’s jurisdiction – a phrase that we believe defines the 

required connection in terms of timing or location rather than identity of the acts.625  

320. Nothing in the text of the Statute or the travaux suggests that the crime of 

persecution must be committed through another Rome Statute crime. However, 

neither clearly indicates the parameters of the positive connections that could be 

captured by this element. 

7.1.3 Interpretation of the connection requirement in the post-WW2 tribunals 

321. Given the similarity between the words used in article 7(1)(h) and the definition 

of crimes against humanity in the London Charter, some guidance as to the 

interpretation of the connection requirement may be taken from the jurisprudence 

of the IMT. As noted above, the London Charter required that crimes against 

humanity were done “in execution of or in connection with any crime within the 

jurisdiction of the Tribunal” (namely, crimes against peace or war crimes).626  

322. The IMT refused to uphold charges of crimes against humanity based on 

conduct that took place before the outbreak of the war.627 One reading of this result 

is that conduct preceding the war was considered insufficiently connected to 

another crime, because the other crimes within the tribunal’s jurisdiction – crimes 

against peace and war crimes – were crimes that could only be committed after the 

 
egregious cases”: Proceedings of the Preparatory Committee During the Period 25 March – 12 April 

1996, 9 April 1996. The United States’ delegation expressed caution about criminalising acts that “may 

constitute a reprehensible deprivation of rights… [but that] nonetheless do not rise to such an [sic] level 

of egregious conduct that they should constitute “crimes against humanity”: United States’ delegation, 

Discussion Draft, 2 April 1996, fn. 11. 
624 Preparatory Commission for the ICC, Comments on the Documents Submitted by Egypt 

(PCNICC/1999/WGEC/DP.42), Germany and Canada (PCNICC/1999/WGEC/DP.36), and Bahrain, Iraq, 

Kuwait, Lebanon, the Libyan Arab Jamahiriya, Oman, Qatar, Saudia Arabia, the Sudan, the Syrian Arab 

Republic and the United Arab Emirates (PCNICC/1999WGEC/DP.39), 9 December 1999. 
625 See Preparatory Commission for the ICC, Draft Elements of Crimes: Proposal Submitted by the 

United States of America, 4 February 1999, p. 8; Preparatory Commission for the ICC, Proposal 

submitted by Bahrain, Iraq, Kuwait, Lebanon, the Libyan Arab Jamahiriya, Oman, Qatar, Saudi Arabia, 

the Sudan, the Syrian Arab Republic and United Arab Emirates concerning the elements of crimes 

against humanity, 3 December 1999, p. 4. 
626 See paragraphs 165, 318 above; London Charter, 8 August 1945, article 6(c). 
627 IMT Judgment, p. 80. 
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outbreak of war.628 This might suggest that the connection element in the Rome 

Statute also requires a temporal coincidence between persecutory conduct and 

another crime. 

323. However, we note also that the IMT considered the possibility that acts 

perpetrated prior to the outbreak of the war were sufficiently connected with plans 

for aggressive war, suggesting that the Tribunal at least contemplated a broader 

reading of the connection requirement.629 Its decision to hold that such acts 

ultimately did not constitute crimes against humanity appears to have been based 

on proof of matters relevant to the connections.630 In this regard, the NMT 

Ministries case can provide some guidance: although the NMTs operated under 

Control Council Law 10 (which, unlike the London Charter, did not include a 

connection requirement) the Ministries tribunal nevertheless interpreted Control 

Council Law 10 as only criminalising persecutions that were in execution of or 

connected to war crimes or crimes against peace.631 In contrast to the IMT 

judgment, the Ministries tribunal found in one case that peacetime atrocities had 

satisfied the connection requirement on the basis of a different type of connection 

to the aggression that followed.632 There is some ambiguity in the NMT’s 

judgment,633 but it appears to have found that the theft of Jewish property prior to 

the outbreak of war constituted a crime against humanity that was “in aid of and 

utilised in the program of rearmament and subsequent aggression”, and therefore 

sufficiently connected to the war.634  

 
628 See K. J. Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law, 2011, 

pp. 234-242. Article 7 of the Rome Statute does not contain any equivalent requirement of a connection 

to war; to the contrary it allows the connection requirement to be satisfied by a connection to crimes 

committed in peacetime (genocide or crimes against humanity): Rome Statute, article 7. We note also 

that there is no customary international law requirement that crimes against humanity are connected 

to an international armed conflict: International Law Commission, Report of the International Law 

Commission on the work of its forty-eighth session, p. 48. 
629 IMT Judgment, p. 76. 
630 IMT Judgment, pp. 76, 80. 
631 K. J. Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law, 2011, p. 241; 

NMT, Ministries Case, Judgment, 11-13 April 1949, in Trials of War Criminals Before the Nuremberg Military 

Tribunals, Vol. XIII, 1951, p. 112-117; and NMT, Ministries Case, Judgment, 11-13 April 1949, in Trials of 

War Criminals Before the Nuremberg Military Tribunals, Vol. XIV, 1951, (“NMT Ministries Case Vol. XIV”) 

p. 558. 
632 NMT Ministries Case Vol. XIV, p. 557; H. Brady and R. Liss, “The Evolution of Persecution as a Crime 

Against Humanity”, in Bergsmo, Cheah, Song and Yi (eds), Historical Origins of International Criminal 

Law: Vol 3, Torkel Opsahl, 2015, p. 473. 
633 See H. Brady and R. Liss, “The Evolution of Persecution as a Crime Against Humanity”, in Bergsmo, 

Cheah, Song and Yi (eds), Historical Origins of International Criminal Law: Vol 3, Torkel Opsahl, 2015, fn. 

156. 
634 NMT Ministries Case Vol. XIV, p. 557. 
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324. The IMT judgment also makes clear that perpetrators need not have performed 

the connected crimes themselves, or have been charged with the connected crimes. 

For example, Julius Streicher was convicted of persecution on the basis of “twenty-

five years of speaking, writing, and preaching hatred of the Jews”, but was 

acquitted of crimes against peace.635 In convicting Streicher, the IMT placed 

importance on the fact that Streicher’s speech acts were committed “with 

knowledge of the extermination of the Jews in the occupied Eastern territory”.636 

The judgment also implicitly acknowledges that Streicher’s persecutory conduct 

and the other crimes were committed against the same victim group.637  

325. On the question of whether the persecutory conduct need itself be a crime, the 

IMT and NMTs interpreted the connection requirement broadly. Although in some 

cases conduct amounting to a crime against humanity happened to constitute 

another crime within the post-WW2 tribunals’ jurisdiction,638 in many others it did 

not. Acts such as passing discriminatory laws to prevent Jewish involvement in 

German political life639 and restricting movement,640 (and, it appears, confiscating 

property and denying professional and educational opportunities)641 were found 

capable of constituting crimes against humanity – even though they did not, 

themselves, amount to a separate or additional international crime.  

326. This caselaw suggests that the connection requirement in the Rome Statute may 

also be capable of capturing a range of relationships between the persecutory 

conduct in question and another crime. Reflecting on these cases, the ICTY Trial 

Chamber observed that the connection requirement had been interpreted by the 

IMT to capture even “tenuous” connections.642 

7.1.4 Interpretation of the connection requirement in the Rome Statute 

327. We conclude that there is no legal requirement that the conduct underlying a 

persecution charge under article 7(1)(h) of the Rome Statute must itself constitute 

an independent crime within the jurisdiction of the Court.  

 
635 IMT Judgment, p. 120. 
636 Ibid., p. 121. 
637 Ibid., p. 120. 
638 Ibid., pp. 77-79. 
639 IMT Judgment, p. 76  
640 Ibid. 
641 NMT Ministries Case Vol. XIV, p. 471. 
642 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 576. 
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328. Nonetheless, it is relevant that the ICC’s first two Prosecutors evinced a 

consistently narrow charging practice in relation to persecution.643 Whether this 

reflects a deliberate legal position, or a strategic practice adopted to put the 

connection element beyond doubt in every case, is unknown. In its only direct 

statement on the matter, the Prosecution submitted in Mbarushimana that: 

It is also acceptable (and common practice) to charge persecution in addition to the 

underlying charge. The crime of persecution is distinct because it requires an 

additional specific persecutory intent. Further, the statute defines the crime as the 

commission of another act referred to in paragraph 7(1) or another crime within the 

jurisdiction of the Court with this added subjective element. The Prosecution 

submits that this formulation indicates that the drafters of the Statute intended that 

the crime of persecution be charged in addition to such crimes.644 

329. Whilst we find this statement inconclusive, it highlights the risk that the ICC 

Prosecutor may simply be unwilling to depart from “common practice”. He may 

seek to conceptualise persecution only as an ancillary charge that is proved by 

adding a subjective element to an existing offence.  

330. Leaving that practical possibility to one side, a description of the required 

relationship between persecution and another crime should start with recognition 

that the connection may be interpreted broadly, to capture “even tenuous” 

connections.645 In our view, some indicators of a connection might include where 

multiple acts are performed against a single targeted group, or are carried out by 

one individual or members of the same state or organization.  

331. Additional guidance can be taken from the post-WW2 authorities reviewed 

above. These do not provide exhaustive criteria but indicate the types of 

circumstances that could be taken into consideration. Factors which might be 

relevant in finding that conduct is connected to another crime include: 

(i) where it is committed against the same category of victims as the other 

crime;646 

(ii) where it is committed with knowledge of the other crime;647 

 
643 As noted above in paragraph 315, the former Prosecutor appears to have taken a slightly broader 

approach in one situation at the pre-investigation stage (when requesting authorisation to investigate), 

but we have been unable to identify any specific case in which charges have been brought based on 

that approach. 
644 Prosecutor v Mbarushimana, Prosecution's written submissions on the confirmation of charges, ICC-

01/04-01/10-448-Red, 6 October 2011, para. 49. 
645 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 576. 
646 IMT Judgment, pp. 120-122. 
647 Ibid., p. 121.  
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(iii) where the two acts take place at the same time;648 and 

(iv) where the persecutory acts involve incitement or encouragement of the 

other crime.649 

The historical authorities also support the view that persecutory acts may be 

connected to another crime even where the conduct is performed by two 

separate actors.650 

7.2 Application 

332. Given our view that the connection requirement should be interpreted broadly, 

it is likely that this element can be satisfied. The relevant connected crimes need 

not have occurred in Gaza: as noted above, the connection element does not 

necessarily require that a connected crime takes place in the same geographical 

location as the closure. To the contrary, it may be linked to persecutory conduct by 

such factors as the identity of the targeted group or the timing of the two 

offences.651  

333. Below, we provide brief examples of incidents which may constitute crimes 

sufficiently connected to the closure. While noting that the question identified 

above about continuing crimes652 could also have relevance here, for simplicity we 

have focused on conduct occurring entirely after 13 June 2014, when ICC temporal 

jurisdiction began.653 We emphasise that we have identified only some of the 

clearest examples of conduct which might constitute connected crimes: the 

following analysis does not purport to be exhaustive.  

334. As noted above, there is no connection requirement under customary 

international law.654 This means that the crime of persecution could be proved 

under customary international law even if this element of the Rome Statute offence 

cannot be established.    

7.2.1 Bombardments carried out during Operation “Protective Edge” 

335. Between 7 July and 26 August 2014, Israel conducted Operation “Protective 

Edge” in Gaza, a military offensive with the stated objective of stopping rocket 

attacks launched by Hamas during June and July 2014.655 A number of possible 

 
648 See paragraph 322 above. 
649 IMT Judgment, pp. 120-122.  
650 Ibid., pp. 120-122; 135. 
651  See above at paragraph 331. 
652 See above at paragraph 13.  
653 See above at paragraph 11. 
654 See paragraph 176 above. 
655 Israeli Ministry of Foreign Affairs, Operation Protective Edge – Full Report, 2015 (updated 2021). 
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crimes can be established at least to the standard of a reasonable basis to believe in 

respect of this Operation, particularly in light of the detailed findings of the 

commission of inquiry established by the UN Human Rights Council.656 In 

particular: 

336. Strikes on residential buildings resulted in hundreds of casualties: one OCHA 

report refers to 742 people killed due to the destruction of residential buildings, 

and does not appear to represent an exhaustive count.657 In an analysis of a subset 

of strikes resulting in the deaths of at least 216 people, the commission of inquiry 

was unable to identify potential military objectives in 6 of 15 cases analysed,658 also 

noting that little or no information was available as to why many other buildings 

were targeted.659 The commission also observed that many of the residential 

buildings struck during Operation “Protective Edge” were located in densely 

populated areas, were hit with explosive weapons with wide-ranging effects, and 

were attacked when civilians were likely to be home for Ramadan meals or 

asleep.660  

337. Operation “Protective Edge” also involved strikes against shelters, hospitals, 

ambulances, and other critical civilian infrastructure, including Gaza’s power 

plant.661 In these attacks, the IDF used imprecise weapons. Two attacks on schools 

being used as shelters involved high explosive projectiles.662 Al Najjar hospital was 

struck with dozens of shells.663 The power plant was hit with tank shells over 

several days.664 Official Israeli sources later explained the repeated shelling of 

Gaza’s power plant as follows: “IDF tank shells unfortunately missed their 

intended target and hit fuel tanks serving Gaza’s power plant (but not the power 

plant itself). In this incident, IDF tank forces had legitimately directed an attack 

against several individuals who were believed to be carrying anti-tank rockets 

 
656 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent 

commission of inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015.  
657 Ibid., para. 111, citing OCHA, Annual Humanitarian Overview, March 2015, p. 6 and to even higher 

figures reported by some NGOs.  
658 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent 

commission of inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015, 

para. 214. 
659 Ibid, para. 219. 
660 Ibid., para. 221. 
661 Ibid., paras 450-455; Médecins Sans Frontières, Gaza: MSF strongly condemns attack on Al Shifa 

hospital, 29 July 2014; Human Rights Watch, Israel/Palestine: Unlawful Israeli Airstrikes Kill Civilians, 

15 July 2014. 
662 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent 

commission of inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015, 

para. 445. 
663 Ibid., para. 355-356. 
664 Ibid., para. 455. 
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intended for immediate use”.665 This explanation does not address evidence that 

the power plant was hit on four occasions within one week.666 Evidence also 

emerged of IDF ground forces intentionally attacking civilians at close range,667 

including where it was alleged that persons carrying white flags explicitly told 

soldiers that they were civilians seeking safety.668  

338. This conduct may constitute a number of crimes connected to the closure.  

339. First, the bombardments may amount to the crime of intentionally launching a 

disproportionate attack, contrary to article 8(2)(b)(iv) of the Rome Statute.669 

Leaving aside its mental elements, a crime under article 8(2)(b)(iv) requires that a 

perpetrator launched an attack in the context of an international armed conflict, 

and that: 

The attack was such that it would cause incidental death or injury to civilians or 

damage to civilian objects or widespread, long-term and severe damage to the 

natural environment and that such death, injury or damage would be of such an 

extent as to be clearly excessive in relation to the concrete and direct overall military 

advantage anticipated.670 

340. As noted above, the UN commission observed that little information is 

available as to how certain buildings in residential areas came to be regarded as 

legitimate military objectives.671 However, even where a legitimate military target 

did exist, the location of the attacks in dense residential neighbourhoods, their 

timing, and the nature of the munitions used are evidence that substantial civilian 

death, injury, or damage would have been anticipated. 672 Whilst some precautions 

were taken to reduce civilian deaths673 – including telephone calls, text messages, 

and “roof knocks” – their limited effectiveness in sparing civilian lives indicates 

 
665 Ibid., para. 453; State of Israel, The 2014 Gaza Conflict: Factual and Legal Aspects, May 2015, p. 169. 
666 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent 

commission of inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015, 

para. 451. 
667 Ibid., paras 314-323. 
668 Ibid., paras 314-323. 
669 Rome Statute, article 8(2)(b)(iv). This charge is only available if the armed conflict is international in 

character. We note that the (former) ICC Prosecutor has indicated that there is a reasonable basis to 

believe that, in the context of 2014 hostilities in Gaza, members of the IDF committed war crimes 

contrary to article 8(2)(b)(iv): Situation in the State of Palestine, Prosecution request pursuant to article 

19(3) for a ruling on the Court’s territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 

94. 
670 Elements of Crimes, 11 June 2010, article 8(2)(b)(iv). 
671 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent 

commission of inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015, 

paras 215, 219. 
672 Ibid., paras 220-221. 
673 Ibid., para. 231. 
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the IDF’s awareness of a high rate of civilian deaths.674 This knowledge can be even 

more readily inferred for the period after civilian casualties began to rise in the 

early days of the Operation.675 Establishing that a particular attack was 

disproportionate will depend on the nature of any military objective which could 

be demonstrated; however, given the extent of the civilian harm experienced, we 

consider that there is at least a reasonable basis to believe that this crime occurred.  

341. Secondly, the attacks may give rise to charges under article 8(2)(b)(ii) of the 

Rome Statute, which criminalises attacking civilian objects.676 Leaving aside the 

mental elements of article 8(2)(b)(ii), this crime occurs where a person directed an 

attack in an international armed conflict677 and “[t]he object of the attack was 

civilian objects, that is, objects which are not military objectives.”678 The phrase 

“civilian objects” applies to many objects which were in fact hit during Operation 

“Protective Edge”, including the power plant, residential buildings, and shelters. 

Some of the circumstances of the attacks on these structures (considered in relation 

to article 8(2)(b)(iv) above) could be construed as evidence that they were not 

merely damaged incidentally, but were intended as objects of attacks. For example, 

this might be inferred from the repetition with which some structures (such as the 

power station) were hit. We note that some targeted objects may have lost their 

status as civilian objects if, as argued by Israel, they were being used for military 

purposes – for example, to store weapons and munitions or as command and 

control centres.679 However, where attacks were directed against structures that 

 
674 Ibid., para. 242. 
675 Ibid., para. 242.  
676 Rome Statute, article 8(2)(b)(ii). This charge is only available if the conflict is an international armed 

conflict. Similar conduct, related to particular categories of civilian buildings, is captured by article 

8(2)(b)(ix).  
677 Similar, but more limited charges are available in the context of non-international armed conflicts, 

under articles 8(2)(e)(ii)-(iv) of the Rome Statute. They criminalise attacks on special categories of 

civilian buildings, including medical facilities and protected humanitarian buildings and vehicles. The 

UN Commission reported that ambulances and medical facilities were hit, including some bearing 

emblems of the Geneva Conventions (Human Rights Council, A/HRC/29/CRP.4, Report of the detailed 

findings of the independent commission of inquiry established pursuant to Human Rights Council 

resolution S-21/1, 24 June 2015, paras 274, 275, 329-332, 456-465). However, we consider that additional 

evidence would be required to support an inference that these protected objects were intentionally 

targeted.  
678 Elements of Crimes, article 8(2)(b)(ii). 
679 State of Israel, The 2014 Gaza Conflict: Factual and Legal Aspects, May 2015, paras 123-156;  Human 

Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent commission of 

inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015, paras 209, 210, 

220, 247, 472. 
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did not constitute military objectives,680 a crime under article 8(2)(b)(ii) of the Rome 

Statute may have occurred. 

342. Thirdly, the attacks may amount to the crime of intentionally attacking civilians 

contrary to article 8(2)(b)(i) or article 8(2)(e)(i) of the Rome Statute.681 Again leaving 

aside their mental components, these offences require establishing that a person 

directed an attack: 

The object of [which] was a civilian population as such or individual civilians not 

taking direct part in hostilities.682  

343. The elements of the two crimes are the same,683 except that article 8(2)(b)(i) 

applies in an international armed conflict; while article 8(2)(e)(i) applies to non-

international armed conflicts.684  

344. Evidence that IDF ground forces shot from close range at civilians (including 

groups with children and people who expressly identified themselves as non-

combatants) suggests that civilians were the intended objects of these attacks. 

Additionally, if it is shown that the IDF intentionally targeted some civilian objects 

– such as shelters and hospitals – and particularly at times when civilians were 

likely to be present in them, it might be inferred that the civilians themselves were 

intentionally targeted, depending on available evidence.685 Additional charges 

may be available if it can be demonstrated that civilians were targeted with the 

intention to kill them or to inflict serious injury on them, or if it can be shown that 

certain categories of protected civilians (such as persons using the distinctive 

emblems of the Geneva Conventions) were intentionally attacked.686 

 
680 As indicated above in paragraph 336, the UN commission examined a number of attacks against 

residential buildings and was not able to identify potential military objectives in respect of several of 

them.  
681 Unlike the crime of intentionally launching a disproportionate attack under article 8(2)(b)(iv) of the 

Rome Statute, the charge of intentionally attacking civilians is available in either international or non-

international armed conflicts (under articles 8(2)(b)(i) or 8(2)(e)(i) respectively).  
682 Elements of Crimes, article 8(2)(b)(i). 
683 Article 8(2)(e)(i) provides in terms almost identical to article 8(2)(b)(ii) that the crime is constituted 

by “directing attacks against the civilian population as such or against individual civilians not taking 

direct part in hostilities”: Elements of Crimes, article 8(2)(e)(i). 
684 Elements of Crimes, article 8(2)(e)(i). 
685 The commission’s conclusions on these factual matters are considered in more detail at paragraph 

337 above. 
686 We note that the (former) ICC Prosecutor concluded that there was a reasonable basis to believe that 

members of the IDF had committed the war crimes of wilful killing (article 8(2)(a)(i)), wilfully causing 

serious injury to body or health (article 8(2)(a)(iii)), murder (article 8(2)(c)(i)), and intentionally 

attacking objects or persons using the distinctive emblems of the Geneva Conventions (articles 

8(2)(b)(xxiv) or 8(2)(e)(ii)): Situation in the State of Palestine, Prosecution request pursuant to article 19(3) 

for a ruling on the Court’s territorial jurisdiction in Palestine, ICC-01/18-12, January 2020, para. 94. 

https://www.legal-tools.org/doc/3c0e2d/
https://www.legal-tools.org/doc/3c0e2d/
https://www.legal-tools.org/doc/3c0e2d/
https://www.legal-tools.org/doc/clur6w/pdf
https://www.legal-tools.org/doc/clur6w/pdf
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345. Regardless of which specific legal characterisation applies, bombardments and 

shooting during Operation “Protective Edge” are sufficiently connected with the 

closure. Both the military attacks and the closure were/are carried out by Israel, 

and Palestinians in Gaza were/are targeted by both. The IDF conducted military 

operations with knowledge of the closure, and of the fact that Palestinian civilians 

are unable to escape the densely populated territory during military activities. 

During Operation “Protective Edge”, 44% of Gaza was declared a “no-go” area by 

the IDF or was the subject of evacuation warnings.687 The UN Commission 

captured the repeated risks to which civilians were exposed as a result of being 

unable to flee, stating that: “[p]eople began to move from one place to another, 

only to encounter attacks in the new neighbourhood, and they would have to move 

on”.688 The inability to leave Gaza undoubtedly compounded civilian deaths. 

7.2.2 Use of live ammunition on protesters 

346. Starting from 30 March 2018 and continuing to December 2019, Palestinian 

men, women, and children participated in regular large-scale demonstrations 

against the closure and the ongoing displacement of Palestinian refugees. The 

protests took place at various sites around Gaza, concentrated along the border 

with Israel. IDF soldiers stationed across the border shot at protesters, causing 

deaths and injuries. A UN commission of inquiry was established to examine 

events during the first nine months of the protest (to December 2018). It reported 

that during the period covered by its mandate alone, 183 Palestinians were killed 

by live ammunition and over 6,000 were wounded with live ammunition.689 The 

commission found that many of the protesters were visibly engaged in civilian 

activities when shot, including peacefully demonstrating or assisting people who 

had been wounded. For example: 

(i) A 26-year-old man was killed by a shot to the chest as he was protesting 

approximately 100 m from the Israel/Gaza border;690 

 
687 Human Rights Council, A/HRC/29/CRP.4, Report of the detailed findings of the independent 

commission of inquiry established pursuant to Human Rights Council resolution S-21/1, 24 June 2015, 

para. 399, citing OCHA, Occupied Palestinian Territory: Gaza Emergency Situation Report, 22 July 

2014, p. 1. 
688 Human Rights Council, A/HRC/29/52, Report of the independent commission of inquiry established 

pursuant to Human Rights Council resolution S-21/1, 24 June 2015, para. 22.  
689 Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, para. 401. We note that the total numbers of those killed and injured would be higher if the whole 

period of the protests were considered, but for present purposes we consider it sufficient to rely on the 

period covered by the commission’s report.  
690 Ibid., para. 497. 

https://www.legal-tools.org/doc/a67ee2/
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https://www.legal-tools.org/doc/8f37fd/pdf
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(ii) Three men, aged 45, 32 and 30, were shot whilst attempting to assist a 13-

year-old girl who had been injured and was lying on the ground; one man 

died and another had his leg amputated;691 

(iii) An 11-year-old boy was killed by a shot to the head while apparently 

hiding with two friends behind a bin (though one source reported that the 

boy was shot while attempting to cut the barbed wire fence), the children 

had earlier been chanting slogans at Israeli forces;692 

(iv) An 11-year-old boy was shot while playing football near the Israel/Gaza 

boundary, his leg was amputated; 693 

(v) A 16-year-old boy was shot in the face as he distributed sandwiches to 

demonstrators, 300 m from the Israel/Gaza border;694 

(vi) A 24-year-old photojournalist wearing a blue vest marked “Press” was 

shot in the lower abdomen and in the back while taking a break with two 

other journalists about 300 m away from the Israel/Gaza border;695  

(vii) A 35-year-old volunteer paramedic wearing a paramedic vest was shot in 

the back of the leg as he put a wounded demonstrator on a stretcher into 

an ambulance, approximately 400 m away from the border.696 

347. We consider that there is a reasonable basis to believe that these shootings had 

a nexus to the ongoing armed conflict, such that they may constitute war crimes. 

As the UN commission explained, the IDF’s conduct during the demonstrations, 

including the shootings, appears to have been informed by the armed conflict and 

Israel’s belief that the protests were linked to armed groups697 with whom it is 

engaged in ongoing armed conflict.698 We also consider that these shootings have 

a nexus to the same “attack” against a civilian population described above (in 

section 4.2), and that they might therefore constitute crimes against humanity.699  

 
691 Ibid., para. 427. 
692 Ibid., para. 517. 
693 Ibid., para. 555. 
694 Human Rights Council, Report of the detailed findings of the independent international Commission 

of inquiry on the protests in the Occupied Palestinian Territory, A/HRC/40/CRP.2, 18 March 2019, para. 

420. 
695 Ibid., para. 535. 
696 Ibid., para. 524. 
697 Ibid., paras 218-249, especially paras 227-238. 
698 See above at paragraph 275. 
699 The (former) ICC Prosecutor found a reasonable basis to believe that crimes within the Court’s 

jurisdiction were committed in this context, though without indicating the legal characterisation to be 

given to those crimes: Situation in the State of Palestine, Prosecution request pursuant to article 19(3) for 

a ruling on the Court’s territorial jurisdiction in Palestine, ICC-01/18-12, 22 January 2020, para. 96. 
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348. Where death resulted, depending on evidence of the shooter’s intention, this 

may amount to the crime against humanity of murder (article 7(1)(a) of the Rome 

Statute). These shootings may also amount to the war crimes of wilful killing 

(article 8(2)(a)(i)) or murder (article 8(2)(c)) depending on whether the conflict is 

international or non-international.  

349. In those cases where serious injury rather than death resulted (and/or where 

killing does not appear to have been intentional), other Rome Statute crimes may 

be made out, including the crime against humanity of other inhumane acts (article 

7(1)(k) of the Rome Statute). That would require that the shooter “inflicted great 

suffering, or serious injury to body or to mental or physical health, by means of an 

inhumane act” and that the shooter’s act was of a “character similar to any other 

act [that could constitute a crime against humanity under] article 7, paragraph 1, 

of the [Rome] Statute.”700 We consider that shooting protesters is of similar 

character to other article 7 acts, and that this caused great suffering and/or serious 

injury. In many cases demonstrators and other civilians who were injured by 

Israeli forces experienced extreme physical suffering and/or life-changing injuries. 

The facts that many victims were young and have now been impaired in their 

ability to walk, hear, work, and carry out other functions, is an indication of the 

severity of the acts. There is also a basis to believe that the IDF shooters intended to 

inflict lower-limb gunshot wounds on these victims, given the UN commission’s 

findings that Israel’s rules of engagement permitted shooting the legs of “a key 

rioter or of a key inciter” based on conduct such as “[i]ncit[ing] the mob”, 

breaching security infrastructure, and burning tyres.701 This conduct could also 

amount to the war crime of wilfully causing great suffering (article 8(2)(a)(iii)) if 

the armed conflict is international.702  

350. Regardless of death or serious injury, or if the intention to cause these outcomes 

could not be proven, shooting with the intention of hitting civilians could 

nonetheless constitute the war crime of intentionally attacking civilians under 

article 8(2)(b)(i) or article 8(2)(e)(i).  

351. Based on the UN commission’s findings, the great majority of shootings do not 

appear to have occurred in the face of any imminent threat to Israeli forces posed 

 
700 Elements of Crimes, 11 June 2010, article 7(1)(k). 
701 Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, paras 312, 315. 
702 Rome Statute, article 8(2)(a)(iii). 
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by the victims, such as would be required for the invocation of self-defence under 

article 31(1)(c) of the Rome Statute.703  

352. The connection between these shootings and the closure is easily established. 

The protests themselves were, at least in part, a response to the closure and 

conditions in Gaza.704 The IDF’s objectives when shooting overlapped substantially 

with those underlying the closure and compounded some of the impacts of the 

closure. Israeli forces were apparently motivated to prevent the border between 

Israel and Gaza from being breached,705 as the protest marchers had originally 

intended.706 The rules of engagement permitted Israeli forces to shoot at the legs of 

“key inciters” as a means of preventing a large crowd from crossing into Israel.707 

Prior to the demonstrations, the IDF fortified the barrier between Israel and Gaza, 

and set up sniper posts to ensure that the boundary was not breached.708 Those 

posts were used to carry out the shootings. We consider it likely that the IDF forces 

had knowledge that their acts were occurring in the context of the closure and 

protests against it.709  

7.2.3 The closure itself  

353. Above, we noted that the (former) ICC Prosecutors’ practice to date has been 

to charge persecution on the basis of conduct that is separately charged as a 

different crime in the same case.710 Even if that practice is maintained in respect of 

the closure, and the Prosecutor is unwilling to charge persecution as a standalone 

offence connected to a separate crime, the connection requirement may still be 

established. That is because the constitutive elements of the closure may satisfy the 

elements of the crime against humanity of other inhumane acts.  

354. The specific material elements of that crime are set out at paragraph 349 above. 

355. With regard to the requirement that the closure “inflicted great suffering, or 

serious injury to body or to mental or physical health, by means of an inhumane 

act”,711 we refer to our conclusions in section 2.4 above. In particular, we note that 

 
703 See section 9.2.1 below. 
704 Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, paras 195-198. 
705 Ibid., paras 227-238. 
706 Ibid., paras 195-198. 
707 Ibid., para. 315.  
708 See, for example, Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the 

independent international Commission of inquiry on the protests in the Occupied Palestinian Territory, 

18 March 2019, paras 332, 336, 338, 339, 341-342. 
709 See paragraphs 324 and 331 above on the relevance of knowledge of this context.  
710 See Section 7.1.1 and paragraphs 328-329 above. 
711 Elements of Crimes, 11 June 2010, article 7(1)(k). 
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the closure has restricted Palestinians’ ability to freely choose where to live, 

including whether to live with family members; forced them to survive without 

adequate healthcare, clean water, electricity, and sewage works for a long (and 

possibly indefinite) period of time; hampered their ability to repair homes and 

other buildings destroyed by Israeli shelling; and confined many to poverty with 

a persistently high unemployment rate.712 Research considering the impact of these 

circumstances on Palestinians leaves no doubt that the closure inflicts great 

suffering and injury, to a degree capable of amounting to an inhumane act.713 

356. Additionally, the closure is of a similar character (nature and gravity)714 as the 

other crimes listed in article 7 of the Rome Statute. We refer to our analysis 

concerning the gravity of the closure above in section 5.2.2. 

357. We have therefore concluded that there are several available crimes within the 

jurisdiction of the ICC which could satisfy the Rome Statute’s connection 

requirement. While we consider that a non-restrictive interpretation of the 

requirement should be taken, the element can be satisfied even on a restrictive 

interpretation.   

8. MENTAL ELEMENTS OF PERSECUTION 

358. This opinion does not seek to identify persons bearing individual 

responsibility. As elaborated above,715 the question posed to us is whether the 

closure of Gaza constitutes persecution. The analysis above explains how the actus 

reus – the material elements – of the crime against humanity of persecution appears 

to be established. However, a crime is not constituted by its material elements 

alone. There must also be an individual (at least one) who possesses the necessary 

mens rea – or mental elements.716 Therefore, while it is not within our remit or 

means to identify specific individuals who may be responsible, we consider it 

essential to consider the questions of knowledge and intent in broad terms. In 

particular, we will consider evidence relevant to the question of whether some 

 
712 See Section 2.4.1 above. 
713 See, for example, UNRWA, Real Stories, Real Lives – What the Gaza Blockade Means, 2016; UN 

Women, Restricted Lives: Women’s Voices under Blockade in Gaza, 2017; UNCTAD, The Economic 

Costs of the Israeli Occupation for the Palestinian People: The Impoverishment of Gaza under Blockade, 

2020; Gisha, The Permit Regime: Testimonies, 28 July 2022. 
714 Elements of Crimes, 11 June 2010, fn. 30. 
715 See section 1.3.1, especially paragraphs 8-9. 
716 We note that “persecutions may be undertaken by individuals at all levels of a hierarchy; there is no 

requirement that the individual be a senior figure”: see Prosecutor v Naletilić & Martinović, IT-98-34-A, 

Judgement, 3 May 2006, para. 580. 
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persons within Israeli state institutions may possess the required knowledge and 

intent.  

359. This section will first explain the required mens rea for persecution and relevant 

modes of liability and will then analyse open-source factual material that may 

indicate the existence or otherwise of the required knowledge and intent. We have 

sought to identify and address both inculpatory and exculpatory material.  

8.1 Interpretation of the mental elements  

360. All crimes against humanity involve a mental element relating to the chapeau 

requirements – namely, that the perpetrator knew (or intended) that the conduct 

was part of the widespread and systematic attack against a civilian population. 

That question has already been addressed above at paragraphs 194 and 202.  

361. The mens rea requirements particular to persecution are not easy to identify 

from the ICC’s legal texts. Neither have they been analysed with precision by the 

Court.717 We therefore consider it useful to elaborate how we have identified the 

relevant requirements.  

362. Article 7(2)(g) explicitly defines persecution as requiring an intentional 

deprivation of fundamental human rights by reason of the identity of the group or 

collectivity.718 Additionally, for each material element of a crime, article 30 makes 

clear that it must have been committed with intent and/or knowledge, depending 

on the nature of the element:719 

(i) In relation to conduct, this is an intent requirement that the person meant 

to engage in the conduct;720  

(ii) In relation to a consequence, this is both an intent requirement that the 

person meant to cause that consequence or is aware that it will occur in 

 
717 Prosecutor v Ntaganda, Judgment, ICC-01/04-02/06-2359, 8 July 2019, paras 987 et seq. and paras 1169 

et seq.; Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2739-

2740. 
718 Rome Statute, article 7(2)(g). 
719 Rome Statute, article 30 (“1. Unless otherwise provided, a person shall be criminally responsible and 

liable for punishment for a crime within the jurisdiction of the Court only if the material elements are 

committed with intent and knowledge. 2. For the purposes of this article, a person has intent where: (a) 

In relation to conduct, that person means to engage in the conduct; (b) In relation to a consequence, that 

person means to cause that consequence or is aware that it will occur in the ordinary course of events. 

3. For the purposes of this article, "knowledge" means awareness that a circumstance exists or a 

consequence will occur in the ordinary course of events. "Know" and "knowingly" shall be construed 

accordingly.”). For an explanation of article 30’s operation, see S. Finnin, Mental Elements Under Article 

30 of the Rome Statute of the International Criminal Court: A Comparative Analysis, International and 

Comparative Law Quarterly, Vol. 61, April 2012. 
720 Ibid., article 30(2)(a). 
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the ordinary course of events, as well as a knowledge requirement: even 

if the person meant to cause the consequence, the person must also be 

aware that the consequence will occur in the ordinary course of events;721 

and 

(iii) In relation to a circumstance, this is a knowledge requirement that the 

person is aware that the circumstance exists.722  

363. Applying these principles in practice to the elements of a given crime can be 

difficult – it is not always clear whether an element constitutes “conduct”, 

“consequence”, or “circumstance”. We consider that the severe deprivation of 

fundamental rights contrary to international law constitutes a consequence. In 

light of our view above regarding the correct interpretation of discrimination, and 

the possibility for it to include equal treatment resulting in unequal consequences, 

we consider that the “targeting” element is also a consequence. The result is that 

for both of these elements, we consider that article 30 requires knowledge and 

intent.  

364. Persecution also includes two further elements. One of these, the requirement 

for a connection to another Rome Statute crime, is specifically stated as not 

involving an additional mental element.723  

365. The remaining element is the requirement that the targeting was based on a 

protected ground. The ICC Pre-Trial Chamber has described this as a “special 

intent” element.724 This mirrors jurisprudence from the ICTY stating that 

persecution requires a specific intent to discriminate – namely, an intent to harm 

persons because they belong to a particular group.725 Although this is set out as a 

separate element in the Elements of Crimes, we consider that it repeats the mental 

elements which would be required anyway by virtue of article 30. As explained in 

paragraphs 362-363, these include an intent to deprive the victims of fundamental 

 
721 Ibid., article 30(2)(b) and (3). The unusual inclusion of this knowledge requirement even where a 

person means to cause the consequences in question is noted by commentators. See S. Finnin, Mental 

Elements Under Article 30 of the Rome Statute of the International Criminal Court: A Comparative 

Analysis, International and Comparative Law Quarterly, Vol. 61, April 2012, pp. 342-343 (and see also the 

table on p. 341). 
722 Ibid., article 30(3).  
723 Elements of Crimes, 11 June 2010, fn. 22; see also, D. K. Pigaroff and D. Robinson, Article 30: Mental 

element, in O. Triffterer and K. Ambos (eds.), Rome Statute of the International Criminal Court: A 

Commentary, Bloomsbury, 2016, p. 1119, mn 14. 
724 Prosecutor v Al Bashir, Decision on the Prosecution’s Application for a Warrant of Arrest against Omar 

Hassan Ahmad Al Bashir, ICC-02/05-01/09-3, 4 March 2009, para. 141; see also, S. Finnin, Mental 

Elements Under Article 30 of the Rome Statute of the International Criminal Court: A Comparative 

Analysis, International and Comparative Law Quarterly, Vol. 61, April 2012, p. 357. 
725 See, e.g., Prosecutor v Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004, para. 111. 
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rights, and an intent to cause these consequences to them because they are 

members of a particular group. They also include a knowledge that these intended 

consequences will follow from the conduct in the ordinary course of events.  

366. For these reasons, we consider that the Rome Statute scheme establishes mens 

rea elements for persecution which mirror those existing under customary 

international law as elaborated by the ICTY. That tribunal approached the mens rea 

of persecution as a two-step analysis: “it requires both the requisite mens rea for the 

underlying act and the specific intent to discriminate on political, racial, or 

religious grounds.”726 In the following sections we elaborate each of these mental 

elements in turn. 

367. Before doing so, it is also useful to briefly address the standard or type of intent 

required to fulfil these elements. It is clear that intent is established where a person 

desires the outcome in question: the situation sometimes referred to as direct intent 

(in the first degree).727 Alternatively, pursuant to article 30(2)(b), intent is 

established where the person is “aware that [the consequence] will occur in the 

ordinary course of events”.728 ICC caselaw has limited this concept to situations in 

which the consequence is a “virtual certainty” or “practical certainty”729 (oblique 

intent or direct intent in the second degree). As a result of this caselaw, broader 

concepts of intent (dolus eventualis or recklessness, covering situations in which a 

consequence is merely likely to occur, but is not “virtually certain”) are not 

applicable before the ICC. 

8.1.1 Intent regarding the severe deprivation of fundamental human rights 

368. Following the analysis above, at the ICC persecution requires that the 

perpetrator intends to cause a deprivation of fundamental human rights and is 

“aware” that the severe deprivation of fundamental human rights will occur in the 

 
726 Prosecutor v Đorđević, IT-05-87/1-A, Judgement, 27 January 2014, para. 558. See also, Prosecutor v 

Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 February 2001, paras 211 et seq. We note that the mental 

elements attaching to the chapeau requirements diverge under the Rome Statute and customary 

international law; that issue is addressed above in Section 4.1. 
727 Prosecutor v Bemba Gombo, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/13-1989-Red, 

19 October 2016, para. 29; Prosecutor v Katanga, Judgment pursuant to article 74 of the Statute, ICC-

01/04-01/07-3436-tENG, 7 March 2014, para. 774. 
728 Rome Statute, article 30(2). 
729 Prosecutor v Bemba Gombo, Judgment pursuant to Article 74 of the Statute, ICC-01/05-01/13-1989-Red, 

19 October 2016, para. 29; Prosecutor v Lubanga, Judgment on the appeal of Mr Thomas Lubanga Dyilo 

against his conviction, ICC-01/04-01/06-3121-Red, 1 December 2014, para. 447; Prosecutor v Katanga, 

Judgment pursuant to article 74 of the Statute, ICC-01/04-01/07-3436-tENG, 7 March 2014, paras 775-

777; Prosecutor v Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the 

Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 

362. 
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ordinary course of events, meaning that it is “virtually certain”. This does not 

require that a perpetrator undertakes a legal evaluation of the human rights 

violation, but rather that the perpetrator intended and knew of the virtual certainty 

of the factual matters constituting the deprivation of human rights.730 However, the 

explicit inclusion in the Elements of Crimes of a requirement that the deprivation 

of human rights is contrary to international law raises the possibility of a mistake 

of law, a matter which is addressed below in section 9.2.5.  

369. As to the severity requirement relating to the deprivation of fundamental 

human rights, the perpetrator need not have completed a value judgment as to the 

severity of the deprivation inflicted.731  

370. The intent requirement under customary international law appears to be 

similar. The ICTY caselaw framed the requirement as being that “the underlying 

act was deliberately carried out”.732 [emphasis added] 

8.1.2 Intent regarding discrimination 

371. In order to be held accountable for the crime of persecution, each underlying 

act or omission must be committed with an intent to discriminate on at least one 

of the enumerated grounds.733 The Appeals Chamber at the ICTY has explained 

that there is no requirement that “persecution” be intended; rather, the 

requirement is for an intention to discriminate:  

The Appeals Chamber holds that the mens rea for persecutions “is the specific intent 

to cause injury to a human being because he belongs to a particular community or 

 
730 See also, D. K. Pigaroff and D. Robinson, Article 30: Mental element, in O. Triffterer and K. Ambos 

(eds.), Rome Statute of the International Criminal Court: A Commentary Bloomsbury, 2016, p. 1115, mn 6. 

The ICTY caselaw also implicitly takes the position that there is no requirement that the person was 

aware that the conduct constituted a violation of human rights. See, for example, Prosecutor v Karadžić, 

IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016, 24 March 2016, paras 

497, 534. 
731 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 2739-2740. 

See also, D. K. Pigaroff and D. Robinson, Article 30: Mental element, in O. Triffterer and K. Ambos 

(eds.), Rome Statute of the International Criminal Court: A Commentary, Bloomsbury, 2016, p. 1115. 
732 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 738; see also, Prosecutor v 

Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004, para. 101; Prosecutor v Blaškić, IT-95-14-A, 

Judgement, 29 July 2004, para. 131; Prosecutor v Vasiljević, IT-98-32-A, Judgement, 25 February 2004, 

para. 113; Prosecutor v Krnojelac, IT-97-25-A, Judgement, 17 September 2003, para. 185. 
733 Prosecutor v Stakić, IT-97-24-A, Judgement, 22 March 2006, para. 328 (“As the Trial Chamber correctly 

held, in addition to the chapeau requirements of knowledge of a widespread or systematic attack 

against a civilian population, the mens rea for persecutions consists of the intent to commit the 

underlying act and the intent to discriminate on political, racial or religious grounds. The 

discriminatory intent requirement amounts to a “dolus specialis.”); Prosecutor v Popović et al., IT-05-88-A, 

Judgement, 30 January 2015, para. 727. 

https://www.legal-tools.org/doc/173e23/
https://www.legal-tools.org/doc/kv27ul/
https://www.legal-tools.org/doc/4c28fb/
https://www.legal-tools.org/doc/738211/
https://www.legal-tools.org/doc/88d8e6/
https://www.legal-tools.org/doc/e35d81/
https://www.legal-tools.org/doc/46d2e5/
https://www.legal-tools.org/doc/09f75f/
https://www.legal-tools.org/doc/4c28fb/
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group.” The Appeals Chamber stresses that there is no requirement in law that the 

actor possess a “persecutory intent” over and above a discriminatory intent.734  

372. Further, a Trial Chamber at the ICTY explained that mere knowledge of 

discrimination is insufficient – an intention to discriminate must be shown:  

The crime of persecution also derives its unique character from the requirement of 

a specific discriminatory intent. It is not sufficient for the accused to be aware that 

he is in fact acting in a way that is discriminatory; he must consciously intend to 

discriminate. While the intent to discriminate need not be the primary intent with 

respect to the act, it must be a significant one. There is no requirement under 

persecution that a discriminatory policy exist or that, in the event that such a policy 

is shown to have existed, the accused has taken part in the formulation of such 

discriminatory policy or practice by a governmental authority.735 

373. Inferences cannot be based only on context or the “general discriminatory 

nature” of an attack;736 evidence of discriminatory intent must also be 

“substantiated by the surrounding circumstances of the crime.”737   However, 

“discriminatory intent may be inferred from an accused’s knowing participation 

in a system or enterprise that discriminates on political, religious, or racial 

grounds, and the general attitude of the accused as demonstrated by his 

behaviour.”738 

374. While it is theoretically possible that this mental element could be interpreted 

differently under the Rome Statute system, there is so far no indication of that from 

ICC caselaw. The Trial Chamber in Ongwen elaborated,  

The perpetrator harms the victim because the perpetrator perceives the victim as 

belonging to a particular group or collectivity. This intent may be inferred from the 

general behaviour of the perpetrator as well as the circumstances surrounding the 

commission of the crime.739  

375. It should also be noted that the Appeals Chamber at the ICTY has rejected 

arguments that discriminatory intent cannot be established where other (military) 

goals are also present.740  

 
734 Prosecutor v Kordić & Čerkez, IT-95-14/2-A, Judgement, 17 December 2004, para. 111. 
735 Prosecutor v Krnojelac, IT-97-25-T, Judgment, 15 March 2002, para. 435. 
736 Prosecutor v Kvočka et al., IT-98-30/1-A, Judgement, 28 February 2005, para. 460. 
737 Prosecutor v Kvočka et al., IT-98-30/1-A, Judgement, 28 February 2005, para. 366. 
738 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 727. 
739 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2739. 

[emphasis omitted] 
740 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 733 (“Miletić seems to be 

suggesting that the targeting of a particular group is not discriminatory so long as this act is done in 

furtherance of military goals. The argument is fallacious. So long as there is the intent to discriminate 

 

https://www.legal-tools.org/doc/738211/
https://www.legal-tools.org/doc/1a994b/pdf
https://www.legal-tools.org/doc/006011/
https://www.legal-tools.org/doc/006011/
https://www.legal-tools.org/doc/4c28fb/
https://www.legal-tools.org/doc/kv27ul/
https://www.legal-tools.org/doc/4c28fb/
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8.2 Application  

376. In this section of the opinion, we seek to draw tentative conclusions about the 

required mental elements of the crime of persecution in respect of the closure of 

Gaza. We recognise that any such conclusions must be tentative, more so than the 

views contained in other parts of this opinion. That is for two important reasons:  

377. First, as already identified above, knowledge and intent are matters specific to 

an individual accused. Without having identified an accused person, it will be 

impossible to reach a firm position on whether knowledge or intent existed.  

378. Secondly, this opinion is based solely on open-source material. While the 

conduct relevant to the material elements of persecution is largely documented in 

public and accessible open-source material, the situation is inevitably different for 

mental elements. Although knowledge and intention are frequently inferred from 

public conduct and public statements, this is an area in which targeted 

investigations may reveal important additional information, for example 

testimony from insider witnesses about internal discussions, or documentary 

evidence of those discussions.  

379. However, we do not believe that an inquiry regarding mental elements is futile. 

This is particularly the case because the conduct in question is constituted by 

organized state action over many years, involving the cooperation of numerous 

officials. It seems probable that these officials’ state of knowledge and intent would 

be apparent through the policies implemented by them, as well as public 

statements explaining, and sometimes justifying, these policies. Indeed, senior 

Israeli government and IDF officials have developed policies and delivered 

numerous statements which appear to be relevant to these questions. We therefore 

analyse these statements to assess whether they appear to indicate the existence of 

the required intent on the part of some officials.  

380. Of course, political decisions typically involve manifold considerations, and the 

individuals involved in them will usually have various perspectives, knowledge, 

and intentions. We therefore set out the following analysis as a means of assessing 

whether there is a reasonable basis to believe that at least some individuals within 

Israeli state institutions have had the required intent.  

381. We highlight that in this analysis we have not confined ourselves to indications 

of knowledge or intent occurring after 13 June 2014. That is because earlier 

statements from officials as to the purpose of the closure are likely to inform later 

decision makers, and may indicate persistent views. These matters can be evidence 

 
against a person on one of the listed grounds, specifically, race, religion, or politics, any additional 

motive of pursuing a military goal is irrelevant.”). 
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of the knowledge and intent which continued at a later time. Whether that is the 

case for specific individuals would need to be determined in the context of a full 

investigation.  

8.2.1 Evidence of intent regarding the deprivation of fundamental human rights 

382. There is no serious question that Israeli officials intended the underlying 

conduct, i.e., the policies effectuating strict restrictions on the movement of people 

and goods. However, it could be disputed whether Israeli officials intended the 

consequence which forms the factual basis of the material element: that is, severe 

difficulties experienced by people in Gaza which amount to a deprivation of 

fundamental human rights. 

383. We note in this respect that Israeli authorities have at times made statements 

explicitly asserting that their objective is not to impose suffering on people in Gaza. 

For example,  

At the heart of this decision is the principle that although Israel remains committed 

to averting any humanitarian crises, it does not feel required to provide any 

supplies which go beyond that. It would be hypocritical to expect Israel to provide 

anything beyond the basic human needs of a population when a large number of 

its members, including the authorities, are engaged in systematic hostile activities. 

While Israel does not wish to see the innocent residents of Gaza harmed, it must 

protect its own citizens.741 

384. If true, such statements might weigh against a conclusion that the deprivation 

of fundamental human rights in Gaza is being volitionally by Israeli officials. It is 

therefore relevant to consider whether these statements are credible. We have 

assessed this question by reference to other statements made by Israeli officials, as 

well as by reference to the acts and omissions of Israeli institutions. 

385. Of particular relevance to this question is the related question of why Israel is 

imposing the closure. While the underlying motive for the conduct is not 

determinative, it may assist in establishing whether suffering is being imposed 

intentionally.  

 
741 Israeli Ministry of Foreign Affairs, Behind the Headlines: Israel Designates Gaza a “Hostile 

Territory”, 24 September 2007. See also, the Israeli Supreme Court’s description of the State’s position 

in the Al-Bassiouni judgment: “we reiterate that the Gaza Strip is controlled by a murderous terrorist 

organization, which acts relentlessly to inflict harm on the State of Israel and its inhabitants, violating 

every possible rule of international law in its violent acts, which are directed indiscriminately at 

civilians - men, women and children. Despite this, as we said above, the State of Israel is committed to fighting 

the terrorist organizations within the framework of the law and in accordance with the provisions of international 

law, and to refrain from intentional harm to the civilian population in the Gaza Strip.” Al-Bassiouni v Prime 

Minister, para. 22. [emphasis added] 

https://www.gov.il/en/Departments/General/behind-the-headlines-israel-designates-gaza-a-hostile-territory
https://www.gov.il/en/Departments/General/behind-the-headlines-israel-designates-gaza-a-hostile-territory
https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Ahmed%20v.%20Prime%20Minister.pdf
https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Ahmed%20v.%20Prime%20Minister.pdf
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386. Regarding this question of the closure’s rationale, we have concluded that at 

least to some extent, or among some Israeli state institutions, the closure is 

motivated by a wish to sanction or collectively punish the Gazan population as a 

whole, with the intent of applying pressure on people in Gaza to reject Hamas. We 

also recognise that Israel presents a security rationale for elements of the closure. 

However, as discussed below, we consider that these rationales are not mutually 

exclusive – they could coexist. Israeli authorities could both intend to inflict 

conditions of severe hardship on the Gazan population and intend to weaken 

Hamas’ attacks and military capabilities.  

387. We are persuaded that the closure is motivated at least in part as a form of 

sanction for various reasons. First, this conclusion is supported by a number of 

credible explicit official statements made by or on behalf of the Israeli government 

which have presented the closure as a form of sanctions. Secondly, Israel’s positive 

conduct and omissions both support this conclusion. 

Explicit statements regarding the closure as sanctions or collective punishment 

388. On 5 September 2007, a press release was issued following a meeting of the 

Security Cabinet, in the context of rocket fire from Gaza into Israel. It included the 

following statement: 

The Government of Israel holds Hamas responsible for the Kassam fire and for 

terrorist acts carried out from the Gaza Strip. While this murderous terror 

organization aspires to be responsible for the daily lives of Gaza's citizens, daily life 

in the communities near Gaza has been disrupted in an unacceptable 

fashion. Therefore, the security establishment, in cooperation with the Foreign 

Ministry and the relevant legal bodies, has been instructed to prepare a plan - taking 

all military and civil considerations into account - to disrupt the services that the 

State of Israel provides to the Gaza Strip in response to the continued criminal and 

indiscriminate attacks against the Israeli civilian population.742 

389. A meeting of the Security Cabinet on 19 September 2007 imposed restrictions 

on Gaza because of Hamas’ designation as a terrorist organization: 

In light of the foregoing [decision to consider Hamas as a terrorist organization], it 

has been decided to adopt the recommendations that have been presented by the 

security establishment, including the continuation of military and counter-terrorist 

operations against the terrorist organizations. Additional sanctions will be placed 

on the Hamas regime in order to restrict the passage of various goods to the Gaza 

Strip and reduce the supply of fuel and electricity. Restrictions will also be placed 

on the movement of people to and from the Gaza Strip. The sanctions will be 

enacted following a legal examination, while taking into account both the 

 
742 Israeli Ministry of Foreign Affairs, Security Cabinet discusses Kassam rocket fire, 5 September 2007. 

https://www.gov.il/en/Departments/news/security-cabinet-discusses-kassam-rocket-fire-5-sep-2007
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humanitarian aspects relevant to the Gaza Strip and the intention to avoid a 

humanitarian crisis.743 

390. As discussed above,744 in litigation concerning the closure, Israel made 

submissions interpreting article 23 of the Fourth Geneva Convention, noting in 

particular that the obligations to allow the free passage of certain goods is 

conditional on there being “no serious reasons for fearing [inter alia] that a definite 

advantage may accrue to the military efforts or economy of the enemy…”:  

44) It goes without saying that the very inclusion of this last qualification in the 

article shows that damaging the enemy’s economy is in and of itself a legitimate 

means in warfare and a relevant consideration even while deciding to allow the 

entry of relief consignments.745 

391. In January 2008, then Israeli Prime Minister Ehud Olmert explained Israel’s 

position as follows: 

We will not permit, under any circumstances or conditions, a humanitarian crisis 

to develop…. We will not harm the supply of food for children, medicine for those 

who need it and fuel for institutions that save lives. But there is no justification for 

demanding we allow residents of Gaza to live normal lives while shells and rockets are 

fired from their streets and courtyards at Sderot and other communities in the 

south.746 [emphasis added] 

392. A leaked US diplomatic cable from later in 2008 discussed Israel’s policy of 

maintaining the Shekel as the legal tender in the Palestinian Territories and 

restricting the amount of currency circulating in Gaza, as a “security matter”. It 

explained that:  

Requests by Palestinian banks to transfer shekels into Gaza are ultimately 

approved, partially approved, or denied by the National Security Council (NSC), 

an organ of the Israeli security establishment, not by the Bank of Israel (BOI). As 

part of their overall embargo plan against Gaza, Israeli officials have confirmed to 

econoffs on multiple occasions that they intend to keep the Gazan economy on the 

brink of collapse without quite pushing it over the edge…747 

393. A July 2009 document regarding how determinations would be made about 

items permitted to enter Gaza (released following a Freedom of Information 

 
743 Israeli Ministry of Foreign Affairs, Security Cabinet declares Gaza hostile territory, 19 September 

2007.  
744 See paragraphs 283-285 above. 
745 Unofficial partial translation by Gisha of Paragraphs 43, 44 in the State’s response from 1 November 

2007 (not published) in HCJ 9132/07 Al-Bassiouni v The Prime Minister. 
746 PM: Gazans Can’t Expect Normal Lives While Rockets Hit Israel, Haaretz, 23 January 2008; Olmert 

says won’t allow humanitarian crisis in Gaza, Reuters, 24 January 2008. 
747 Wikileaks, Diplomatic Cable, Cashless in Gaza? 3 November 2008. “Econoff” is understood to mean 

economic officers at the US Embassy: see Israel said would keep Gaza near collapse: WikiLeaks, 

Reuters, 5 January 2011. 

https://www.gov.il/en/Departments/General/security-cabinet-declares-gaza-hostile-territory
http://www.gisha.org/UserFiles/File/Israel%20uses%20the%20closure%20as%20economic%20warfare.pdf
http://www.gisha.org/UserFiles/File/Israel%20uses%20the%20closure%20as%20economic%20warfare.pdf
https://www.haaretz.com/2008-01-23/ty-article/pm-gazans-cant-expect-normal-lives-while-rockets-hit-israel/0000017f-e2d1-d38f-a57f-e6d338700000
https://www.reuters.com/article/us-palestinians-israel-olmert-idUSL2388996220080123
https://www.reuters.com/article/us-palestinians-israel-olmert-idUSL2388996220080123
https://wikileaks.org/plusd/cables/08TELAVIV2447_a.html
https://www.reuters.com/article/cnews-us-palestinians-israel-wikileaks-idCATRE7041GH20110105
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Request) identified one of the relevant factors as being “the impact of [a product’s] 

transfer on the status of the Hamas government.”748 

394. In 2012, the Foreign Minister stated,  

The ongoing firing [of rockets] bury any chance that there will ever be territorial 

contiguity between Gaza and Judea and Samaria. As long as Hamas rules Gaza, 

there is no chance we will consent to safe passage, or unsafe passage, be it an 

overhead passage, an underground passage or any kind of passage. The 

Palestinians have sentenced themselves to a rupture which, at this time, looks like 

it will last for generations.749 

395. These statements appear to demonstrate that at least some of Israel’s policies 

have been deliberately designed to cause economic and human hardships to the 

residents of Gaza through the disruption of necessary services and trade.  

The competing explanation: the security justification 

396. Israel frequently presents an alternative explanation of why the closure was 

imposed, and why it has been maintained: namely that the closure’s various 

elements are designed to respond to security threats posed by Hamas by limiting 

its military capabilities. However, for the reasons elaborated below, we are not 

convinced that arguments about security negate the inference that at least some 

Israeli officials intend for people in Gaza to suffer severe deprivations of their 

fundamental human rights. We consider it more likely that security justifications 

coincide with an intent to cause extreme hardship in Gaza.  

397. Indeed, at times Israeli representatives have apparently referred to both security 

matters and a desire to undermine Hamas. For example, in 2014, the Deputy 

Defense Minister stated that:  

The primary Israeli interest in the implementation of government policy with 

respect to the Gaza Strip is maintaining security and meeting the needs of 

Palestinian residents of the Gaza Strip, while minimizing accomplishments that 

may be attributed to Hamas.750 

398. Other of Israel’s statements – such as that quoted in paragraph 389 above – 

point to the security justification, while also referring to the humanitarian 

consequences of the closure.751 These statements imply that even if it is not the 

 
748 Unofficial translation by Gisha of Litigation Correspondence, COGAT (Economic Branch) to the 

Director of Gisha, Re: Administrative Petition 2744/09 Gisha v. Ministry of Defense – Transfer of 

Documents Requested in the Petition, 13 October 2010, p. 16.  
749 Gisha, The Separation Policy: List of references prepared by Gisha, July 2014, p. 2.  
750 Gisha, The Separation Policy: List of references prepared by Gisha, July 2014, p. 3. 
751 Israeli Ministry of Foreign Affairs, Security Cabinet declares Gaza hostile territory, 19 September 

2007. 

http://www.gisha.org/UserFiles/File/HiddenMessages/DefenseMinistryDocumentsRevealedFOIAPetition.pdf
http://www.gisha.org/UserFiles/File/HiddenMessages/DefenseMinistryDocumentsRevealedFOIAPetition.pdf
http://gisha.org/UserFiles/File/publications/separation_policy_2014.pdf
http://gisha.org/UserFiles/File/publications/separation_policy_2014.pdf
https://www.gov.il/en/Departments/General/security-cabinet-declares-gaza-hostile-territory
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primary objective of the closure, humanitarian suffering is viewed by Israel as an 

inevitable consequence of security measures which it considers must be taken to 

defend against Hamas.  

399. For example, in a 2012 opinion piece in The Guardian, the then Deputy Minister 

of Foreign Affairs blamed Hamas for building “an open-air prison” for 

Palestinians in Gaza, writing,  

The restrictions were only implemented two years after Israel left Gaza, when it 

was clear that instead of building a "Singapore of the Middle East", Hamas was 

interested in importing stockpiles of weapons from places like Iran. Instead of 

building a future for its people, Hamas built an open-air prison for the million and 

a half inhabitants who fell into its grasp.752 

Measures imposed as evidence of motivation for the closure or intention  

400. In addition to its statements, some of Israel’s acts and omissions in relation to 

the closure may shed light on the closure’s objectives, or may be relevant to intent 

in other ways. In particular we note that some aspects of the closure are difficult 

to fully explain as security measures alone, or appear to exceed what is necessary 

for security purposes. We do not propose to make an exhaustive analysis of this 

question, but offer two examples: 

401. First, some policies may in principle be linked to security measures, but appear 

to go significantly beyond what is necessary for that end. For example, we note 

that exports from Gaza have been actively restricted. From 2007 to 2010, Israel 

prohibited exports from Gaza.753 Subsequently, certain exports were permitted but 

restrictions remained. Although the extent of export restrictions has varied over 

time, levels of exports have never reached their pre-closure levels.754 

402. At times Israeli officials have justified some export restrictions on security 

grounds, including the risk of Hamas smuggling items to the West Bank or of 

explosives detonating at the crossing itself.755 However, the nature of the export 

restrictions and their means of implementation do not appear to reflect security 

concerns.  

 
752 D. Ayalon, Hamas leaves Israel no choice, The Guardian, 20 November 2012. 
753 See The Office of the Quartet, Gaza Trade. Very limited agricultural exports to Europe were 

permitted pursuant to an aid project sponsored by the Netherlands. See, e.g., Gisha, Exit of goods from 

Gaza via Kerem Shalom Crossing, 3 July 2022. 
754 OCHA, Gaza Strip: The humanitarian impact of 15 years of the blockade, 30 June 2022.  
755 Unofficial translation by Gisha of Knesset Plenary, Excerpts from the protocol: MK Michal Rozin 

(Meretz) submits an urgent parliamentary question to Minister of Defense Moshe Ya’alon, 18 December 

2013; B. Wittes and M. Waxman, The Heroism of Effective Logistics: A Dispatch from Kerem Shalom, 

Lawfare, 16 December 2014.  

https://www.theguardian.com/commentisfree/2012/nov/19/hamas-leaves-israel-no-choice
http://www.quartetoffice.org/page.php?id=5d6c2ay6122538Y5d6c2a
https://gisha.org/en/exit-of-goods-from-gaza-via-kerem-shalom-crossing/
https://gisha.org/en/exit-of-goods-from-gaza-via-kerem-shalom-crossing/
https://www.ochaopt.org/content/gaza-strip-humanitarian-impact-15-years-blockade-june-2022
http://www.gisha.org/UserFiles/File/publications/sheilta_en.pdf
http://www.gisha.org/UserFiles/File/publications/sheilta_en.pdf
https://www.lawfareblog.com/heroism-effective-logistics-dispatch-kerem-shalom
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403. The near complete ban on exports between 2007 and 2010 seems clearly 

disproportionate considering that goods could have been scanned to prevent the 

smuggling of arms. Even in the period since 2010, Israel has limited the use of 

donated security scanning equipment which would have allowed it to increase the 

volume of goods exported from Gaza within its security framework.756 Both the 

Quartet and the World Bank have considered that Israel could allow increased 

exports.757  

404. Security rationales also do not readily explain the list of items more recently 

permitted to be exported to the West Bank, which do not appear linked to security 

questions: it is reported that prohibited exports have included flowers, and certain 

fruits and vegetables (guavas, citrus fruit, peaches, figs, apricots, plums, herbs, and 

potatoes).758 

405. Other measures are imposed on people in Gaza which do not have a clear 

security justification. For example, people in Gaza are explicitly precluded from 

pursuing tort claims against Israel by a 2012 legislative amendment designating 

them as residents of an “enemy territory”.759 The immunity from suit arises in 

respect of claims made by any resident of Gaza, regardless of any association with 

Hamas, as exemplified by a recent (unsuccessful) challenge to the legislation in 

which the claimant was 15 years of age760 when he was shot by Israeli forces on his 

family’s property inside Gaza, 500 metres from the border fence.761 It is unclear 

 
756 B. Ravid, Israel Tells Holland: Security Trumps Prosperity When It Comes To Gaza Scanner, Haaretz, 

9 December 2013; Gisha, The Separation Policy: List of references prepared by Gisha, pp. 2-3; Israel 

refuses Dutch-donated scanner at Karem Abu Salem border crossing, Middle East Monitor, 10 February 

2014; The Office of the Quartet, Gaza Trade; Unofficial translation by Gisha of Knesset Plenary, Excerpts 

from the protocol: MK Michal Rozin (Meretz) submits an urgent parliamentary question to Minister of 

Defense Moshe Ya’alon, 18 December 2013. 
757 World Bank, Unlocking the Trade Potential of the Palestinian Economy, 2017, pp. 29-35 (especially 

p. 29 and fn. 32); The Office of the Quartet, Gaza Trade. 
758 Gisha, Trading in the Dark, updated October 2021, p. 15. 
759 Civil Wrongs Law (State Liability), Amendment 8, 2012, section B(1)(a) (Hebrew), described in 

English by Adalah: Adalah, Civil Wrongs Law – Amendment No. 8 (Liability of the State) and related 

documents. See also, F. El-‘Ajou, Obstacles for Palestinians in Seeking Civil Remedies for Damages 

before Israeli Courts, Adalah, May 2013; OHCHR, End-of-Mission Statement of the UN Special 

Committee to Investigate Israeli Practices, 15 July 2022.  
760 Adalah and Al Mezan, In a most dangerous precedent, Israeli Supreme Court OKs sweeping 

immunity for the state, denies all civil remedies to Gaza victims of war crimes, 7 July 2022.  
761 Supreme Court of Israel, Anonymous v Ministry of Defense and the Knesset, 5 July 2022 (Hebrew), 

discussed by Y. Shany and  A. Cohen, Moving Toward Blanket Immunity: Israeli Supreme Court Blocks 

Gaza Tort Cases, Lawfare, 26 July 2022. Shany and Cohen note that the claimant had suffered serious 

injuries through IDF conduct, in circumstances which suggested he was not involved in any hostile act, 

and observe that the Court’s approach “leaves individuals harmed outside active theatres of hostilities 

bereft of a tort remedy, even when their injury was clearly unjustified and/or unlawful, and even when 

its connection to the armed conflict is rather tenuous.” 

https://www.haaretz.com/2013-12-09/ty-article/.premium/dutch-device-wont-scan-gaza-exports/0000017f-e119-d804-ad7f-f1fbdc630000
http://gisha.org/UserFiles/File/publications/separation_policy_2014.pdf
https://www.middleeastmonitor.com/20140210-israel-refuses-dutch-donated-security-scanner-at-karem-abu-salem-border-crossing/
https://www.middleeastmonitor.com/20140210-israel-refuses-dutch-donated-security-scanner-at-karem-abu-salem-border-crossing/
http://www.quartetoffice.org/page.php?id=5d6c2ay6122538Y5d6c2a
http://www.gisha.org/UserFiles/File/publications/sheilta_en.pdf
http://www.gisha.org/UserFiles/File/publications/sheilta_en.pdf
http://www.gisha.org/UserFiles/File/publications/sheilta_en.pdf
https://documents1.worldbank.org/curated/en/960071513228856631/pdf/ACS22471-REVISED-Palestine-Trade-Note-Web.pdf
http://www.quartetoffice.org/page.php?id=5d6c2ay6122538Y5d6c2a
https://gisha.org/UserFiles/File/publications/Goods_Kit/Goods_Kit_EN.pdf
https://fs.knesset.gov.il/18/law/18_lsr_300908.pdf
https://www.adalah.org/en/law/view/487
https://www.adalah.org/uploads/oldfiles/Public/files/English/Publications/Articles/2013/Obstacles-Palestinians-Court-Fatmeh-ElAjou-05-13.pdf
https://www.adalah.org/uploads/oldfiles/Public/files/English/Publications/Articles/2013/Obstacles-Palestinians-Court-Fatmeh-ElAjou-05-13.pdf
https://www.ohchr.org/en/statements/2022/07/end-mission-statement-un-special-committee-investigate-israeli-practices
https://www.ohchr.org/en/statements/2022/07/end-mission-statement-un-special-committee-investigate-israeli-practices
https://www.adalah.org/en/content/view/10651
https://www.adalah.org/en/content/view/10651
https://supremedecisions.court.gov.il/Home/Download?path=HebrewVerdicts/19/930/009/o14&fileName=19009930.O14&type=4
https://www.lawfareblog.com/moving-toward-blanket-immunity-israeli-supreme-court-blocks-gaza-tort-cases
https://www.lawfareblog.com/moving-toward-blanket-immunity-israeli-supreme-court-blocks-gaza-tort-cases
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how such measures could be justified as necessary for security reasons. Whether 

or not this specific measure is viewed as strictly a part of the “closure” or not, we 

consider that it can be relevant in demonstrating that Israeli institutions do not 

limit the measures taken against people in Gaza to those which are strictly 

necessary for security reasons.     

Israel’s knowledge of hardships experienced by the Gazan population  

406. A final relevant matter is the knowledge on the part of Israeli officials of the 

hardships being caused by Israeli policies.  

407. High level politicians and IDF officials have consistently acknowledged the 

humanitarian crises in Gaza. In the context of Operation Protective Edge, the 

Defense Minister was reported as saying in 2014,  

Ya’alon mentions that the operation's objective was to reach a cease-fire under 

Israeli conditions, and recalled that another objective was that the PA – and not 

Hamas – will be the one to bring reconstruction to Gaza. ‘Will the takeover of Gaza 

by the PA lead to a significant strategical change? I don't know, but at least it opens 

the door to some hope. Of course there is a need for releasing the pressure and 

allowing the Gazans – and not Hamas – to live in dignity. There are 120,000 

homeless people in the Gaza Strip following the operation. They have paid a heavy 

price. They should be allowed to make a living, so part of our interest is to allow 

those moves’.762 

408. In 2016, President Reuven Rivlin stated,  

We need to advance the development of infrastructure, gas, electricity, water, 

sewage and housing. We need to find a solution to the human tragedy in the Gaza 

Strip […] The State of Israel regards the rehabilitation of Gaza, as well as economic 

development and improved living conditions for both the Palestinians and the 

Israelis as both a moral and a security interest.763 

409. In 2016, Prime Minister Netanyahu was quoted as saying,  

“[T]he agreement allows us to deal with the humanitarian issues of Gaza, subject to 

Israeli security considerations. Improving the water and electricity situation in 

Gaza is an Israeli interest."764  

 
762 Gisha, Quotes by Israeli security and political figures about the connection between reconstruction 

and economic development in Gaza and Israel’s interests, 29 March 2019, p. 2 (Moshe Ya’alon, then 

Defense Minister, quoted in Walla!, 15 October 2014). 
763 Gisha, Quotes by Israeli security and political figures about the connection between reconstruction 

and economic development in Gaza and Israel’s interests, 29 March 2019, p. 5 (Reuven Rivlin, then 

President of Israel, quoted in Haaretz, 22 June 2016). 
764 Gisha, Quotes by Israeli security and political figures about the connection between reconstruction 

and economic development in Gaza and Israel’s interests, 29 March 2019, p. 5 (Benjamin Netanyahu, 

then Prime Minister, quoted in Haaretz, 27 June 2016). 
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410. In 2017, a former commander of the Southern Command acknowledged,  

To operate well is to reach the right combination between deterrence and readiness 

for war, and the price of losing, for the people there [in the Strip]. The right 

combination would make a distinction, as much as possible, between Hamas’s 

military power, and the civilian population in the Gaza Strip. It is completely clear 

that severe economic hardship creates potential for escalation, potential for a 

situation where one has nothing to lose any more. We need to sustain the Strip so 

that it doesn’t fall into the abyss.765  

Available inferences regarding intent  

411. Taken together, we consider the above factors to present a compelling 

indication that at least some Israeli officials mean to impose severe hardships on 

people in Gaza (constituting the factual underpinning of the deprivation of their 

fundamental human rights). Indeed, the evidence could be viewed by a reasonable 

trier of fact as demonstrating that some in the Israeli leadership actually want to 

cause these hardships. We consider that even if Israeli officials have the dual 

motives of defending its security while simultaneously imposing hardships on 

people in Gaza, this would nonetheless constitute direct intent. That the imposition 

of hardships is actually desired by Israel is supported not only by some explicit 

statements, but also by measures which appear to exceed what is necessary for 

security. 

412. In any event, there is equally compelling evidence that oblique intent could be 

established. Leaders of Israeli institutions are clearly not only aware that the severe 

hardships are “virtually certain”, but that these hardships are in fact occurring, 

and are continuing, as a result of the closure.  

413. On that basis, we believe that the requirement will likely be satisfied for at least 

some individuals. This is the case both under the Rome Statute framework and 

under customary international law. 

8.2.2 Evidence of intent regarding discrimination 

414. Establishing persecution would also require demonstrating that the same 

Israeli officials have intended to discriminate against people in Gaza on the basis 

that they are Palestinian.  

415. At the outset, we note that the points made above about the possibility of 

multiple objectives apply equally here. As the ICTY Appeals Chamber observed in 

Popović: “[s]o long as there is the intent to discriminate against a person on one of 

 
765 Gisha, Quotes by Israeli security and political figures about the connection between reconstruction 

and economic development in Gaza and Israel’s interests, 29 March 2019, p. 7 (Maj. Gen. Sami 

Turgeman, former commander of the Southern Command, quoted on Channel 2, 29 July 2017). 
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the listed grounds, specifically, race, religion, or politics, any additional motive of 

pursuing a military goal is irrelevant”.766 

416. Moreover, discriminatory intent will frequently be inferred from the wider 

context within which the conduct occurs. Thus, for example, “discriminatory 

intent may be inferred from an accused’s knowing participation in a system or 

enterprise that discriminates on political, religious, or racial grounds….”767 For 

example, in Brđanin, an argument was made that it had been necessary on security 

grounds to dismiss Muslims and Croats from their jobs. The ICTY Appeals 

Chamber upheld a finding by the Trial Chamber that the real intent was to be 

inferred from the broader context of ethnic cleansing.768 

The context and application of discriminatory policies  

417. Through policies explicitly enshrined in law, Israel has treated Palestinians – in 

Israel and East Jerusalem as well as in Gaza and the West Bank – differently to 

Jewish Israelis. Israel was created to be a haven for Jewish people from all over the 

world.769  

418. These policies are effected in part through the 1950 Law of Return, which allows 

Jewish people all over the world the right to come to Israel and establish 

citizenship, but does not grant a similar right to Palestinians displaced during the 

1947-1949 and 1967 conflicts.770 The Basic Law - Israel the Nation State of the Jewish 

People, adopted in 2018, reinforces this position. It provides that Israel is the “nation 

state of the Jewish People” and that the “realization of the right to national self-

determination in the State of Israel is exclusive to the Jewish People”.771 It also 

states that the State shall be open to Jewish immigration,772 that the State shall take 

certain measures to advance the welfare of Jewish people and Israel’s relationship 

to them,773 and that the development of Jewish settlement is a “national value” 

which the State shall support.774 

 
766 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 733. 
767 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 727. 
768 Prosecutor v Brđanin, IT-99-36A, Judgement, 3 April 2007, paras 165-167. 
769 Declaration of Establishment of the State of Israel, 14 May 1948.  
770 Law of Return (1950). Additionally, article 3(c) of the Nationality Law (1952) requires Palestinians to 

have continuously lived in Israel from 1948 to 1952 in order to be eligible for Israeli citizenship. 

Palestinians who left their homes in Israel to Gaza or the West Bank during this time are excluded from 

eligibility on this basis: see, Amnesty International, Israel’s Apartheid Against Palestinians: Cruel 

System of Domination and Crime Against Humanity, 2022, fn. 135. 
771 Basic Law: Israel – the Nation State of the Jewish People (2018), article 1. 
772 Basic Law: Israel – the Nation State of the Jewish People (2018), article 5.  
773 Basic Law: Israel – the Nation State of the Jewish People (2018), article 6. 
774 Basic Law: Israel – the Nation State of the Jewish People (2018), article 7. 

https://www.legal-tools.org/doc/4c28fb/
https://www.legal-tools.org/doc/4c28fb/
https://www.legal-tools.org/doc/782cef/
https://www.gov.il/en/Departments/General/declaration-of-establishment-state-of-israel#:~:text=On%20May%2014%2C%201948%2C%20on,of%20the%20State%20of%20Israel.
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=en&p_isn=86616&p_count=96308
https://www.ilo.org/dyn/natlex/natlex4.detail?p_lang=&p_isn=86615&p_country=ISR&p_count=173
https://www.amnesty.org/en/documents/mde15/5141/2022/en/
https://www.amnesty.org/en/documents/mde15/5141/2022/en/
https://main.knesset.gov.il/EN/activity/Documents/BasicLawsPDF/BasicLawNationState.pdf
https://main.knesset.gov.il/EN/activity/Documents/BasicLawsPDF/BasicLawNationState.pdf
https://main.knesset.gov.il/EN/activity/Documents/BasicLawsPDF/BasicLawNationState.pdf
https://main.knesset.gov.il/EN/activity/Documents/BasicLawsPDF/BasicLawNationState.pdf
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419. At the time that the law was passed, Prime Minister Benjamin Netanyahu 

explained: 

The Nation-State Law, first of all, entrenches the Law of Return. It raises it to 

another level and this law, of course, grants an automatic right to Jews, and only to 

them, to come here and receive citizenship. The Nation-State Law, for example, 

prevents the exploitation of the family reunification clause under which very, very 

many Palestinians have been absorbed into the country since the Oslo agreement, 

and this law helps prevent the continued uncontrolled entry into Israel of 

Palestinians. It could be that this law will also be able to assist us in blocking the 

future entry of labor migrants. 

…we legislated the Nation-State Law in order to ensure the existence of the State of 

Israel as a state that is not only democratic but as the national state of the Jewish 

people and of it alone. 775  

420. A further legal instrument which has the effect of denying key rights to 

Palestinians is the 2003 Nationality and Entry into Israel Law and its subsequent 

iterations.776 These laws have established a general rule that residents of the West 

Bank or Gaza (other than those living in “Israeli communities“777) cannot be 

granted citizenship or a permit to live in Israel, subject to limited exceptions.778 The 

impact is to prevent Palestinians who marry Israeli citizens from obtaining Israeli 

citizenship or even residency. While the law now applies to citizens of some 

neighbouring states also, the majority of its impact is clearly felt by Palestinians. 

Indeed, although the law is facially neutral, an explanatory note to the original 

2003 version of the law made clear that it was intended to target Palestinians: 

…there has been increased involvement in this conflict of Palestinians who are 

originally residents of the Region and carry Israeli identity cards following family 

unification with Israeli citizens or residents, and who took advantage of their status 

in Israel, which enables them to move freely between Palestinian Authority 

territory and Israel.779  

421. When seeking to extend this legislation in 2005, Prime Minister Ariel Sharon 

justified the law as follows: 

 
775 PM Netanyahu’s remarks at the start of the weekly Cabinet meeting, 5 August 2018.  
776 The law was created as a temporary order, but was renewed regularly until a lapse in July 2021. A 

new version of the law was enacted in March 2022: H. Chacar, Israel’s Knesset passes law barring 

Palestinian spouses, Reuters, 10 March 2022.  
777 See paragraph 304 above. 
778 Unofficial translation by HaMoked of Nationality and Entry into Israel Law (Temporary Order), 5763-

2003, 31 July 2003 (including explanatory notes).  
779 See explanatory note to section 2: Unofficial translation by HaMoked of Nationality and Entry into Israel 

Law (Temporary Order), 5763-2003, 31 July 2003 (including explanatory notes). 

http://mfa.gov.il/MFA/MFA-Archive/1950-1959/Pages/Law%20of%20Return%205710-1950.aspx
https://embassies.gov.il/MFA/PressRoom/2018/Pages/PM-Netanyahu-s-remarks-at-the-start-of-the-weekly-Cabinet-meeting-5-August-2018.aspx
https://www.reuters.com/world/middle-east/israels-knesset-passes-law-barring-palestinian-spouses-2022-03-10/
https://www.reuters.com/world/middle-east/israels-knesset-passes-law-barring-palestinian-spouses-2022-03-10/
https://hamoked.org.il/items/1140_eng.pdf
https://hamoked.org.il/items/1140_eng.pdf
https://hamoked.org.il/items/1140_eng.pdf
https://hamoked.org.il/items/1140_eng.pdf
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There's no need to hide behind security arguments… There is a need for the 

existence of a Jewish state.780 

422. And:  

The Jews have one small country, Israel, and must do everything so that this state 

remains a Jewish state in the future as well. … There is no intention of hurting 

anyone here; there's merely a correct and important intention of Israel being a 

Jewish state with a massive Jewish majority.781 

423. The political imperative of maintaining Jewish demographic superiority has 

been so prevalent over time that Human Rights Watch cites statements expressing 

this sentiment from 6 different Israeli Prime Ministers from 1995 to 2019 (Rabin, 

Peres, Barak, Sharon, Olmert, and Netanyahu).782  

424. We consider this broader context of discriminatory laws and political objectives 

to be highly persuasive in approaching the question of whether Israeli officials 

intend for the closure to discriminate against Palestinians and are aware that it is 

virtually certain to do so. 

Statements and knowledge concerning the closure itself 

425. In addition to the context, certain statements made in respect of the closure 

support the view that the intent behind the closure is discriminatory. In particular, 

statements explaining the closure sometimes refer to the inhabitants of Gaza as 

“the Palestinians”. This implicitly recognises that it is the ethnic identity of Gaza 

residents which justifies the closure or at least makes it possible. For example:  

426. In 2012, the Foreign Minister stated,  

[T]he ongoing firing [of rockets] bury any chance that there will ever be territorial 

contiguity between Gaza and Judea and Samaria. As long as Hamas rules Gaza, 

there is no chance we will consent to safe passage, or unsafe passage, be it an 

overhead passage, an underground passage or any kind of passage. The Palestinians 

have sentenced themselves to a rupture which, at this time, looks like it will last for 

generations.783 [emphasis added] 

427. The Deputy Defense Minister, speaking about the closure’s impact in 2014 

likewise explicitly referred to “Palestinian residents of the Gaza Strip”.784 In 2015 

 
780 A. Benn and Y. Yoaz, PM Backs Temporary Law Enforcing Tougher Citizenship Regulations, 

Haaretz, 4 April 2005. 
781 A. Benn, PM Defends Tighter Immigration Laws, Haaretz, 23 May 2005. 
782 Human Rights Watch, A Threshold Crossed: Israeli Authorities and the Crimes of Apartheid and 

Persecution, 2021, pp. 46-48. 
783 Gisha, The Separation Policy: List of references prepared by Gisha, July 2014, p. 2.  
784 Gisha, The Separation Policy: List of references prepared by Gisha, July 2014, p. 3. See the full quote 

above at paragraph 397. 

https://www.haaretz.com/2005-04-04/ty-article/pm-backs-temporary-law-enforcing-tougher-citizenship-regulations/0000017f-eaca-d3be-ad7f-faeb79090000
https://www.haaretz.com/2005-05-23/ty-article/pm-defends-tighter-immigration-laws/0000017f-decc-d3a5-af7f-feee8e0f0000
https://www.hrw.org/sites/default/files/media_2021/04/israel_palestine0421_web_0.pdf
https://www.hrw.org/sites/default/files/media_2021/04/israel_palestine0421_web_0.pdf
http://gisha.org/UserFiles/File/publications/separation_policy_2014.pdf
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and 2016 President Reuven Rivlin also spoke of the Gaza closure as a question 

concerning “Palestinian” interests.785 

428. Statements such as these might be considered a basis for inferring that 

measures taken in respect of the closure are meant to have consequences for 

Palestinians, and therefore that an intention to discriminate exists in the direct 

intent sense.  

429. There is, of course, no doubt that Israeli officials are aware of Gaza’s 

demography and that the impact of the closure is felt almost exclusively by 

Palestinians.786 We consider it improbable that such measures would be imposed 

on a territory that included a substantial population of Jewish or Israeli civilians. 

Indeed, we query whether Israeli law would permit some of the measures to be 

adopted if their consequences were felt by Israeli citizens.787  

Available inferences regarding intent  

430. In light of the above we consider there is a reasonable basis to believe that at 

least some Israeli officials possess (and have possessed) discriminatory intent in 

respect of the closure. This is the case both under the Rome Statute requirements 

and under customary international law. Even if the motivation for the closure is to 

harm Hamas, or to defend Israel’s security, it seems plausible that such measures 

are either additionally motivated, or at least made possible, by the ethnicity of the 

persons harmed by the closure.  

9. POSSIBLE DEFENCES 

431. Having established that the closure appears to constitute the crime against 

humanity of persecution, it remains to enquire whether it can nonetheless be 

justified or excused. We recognise that Israel often explains its policies and conduct 

towards Palestinians through the lens of defences. The justifications most 

frequently expressed are: (i) that the conduct is necessary for the safety of Israel 

 
785 Cited in Gisha, Quotes by Israeli security and political figures about the connection between 

reconstruction and economic development in Gaza and Israel’s interests, pp. 3 and 5. 
786 See above at paragraph 25. 
787 An example is the law preventing residents of Gaza from bringing suits in tort law against Israel 

where they have been unlawfully harmed by it (see above at paragraph 405). This denial of a remedy 

applies regardless of any link to Hamas or other non-state armed group, and even irrespective of 

whether the alleged wrong by Israel was linked to armed conflict. The Supreme Court’s apparent 

perspective when analysing the constitutionality of the law - that residents of Gaza are comparable to 

nationals of an “enemy state” (see Y. Shany, A. Cohen, Moving Toward Blanket Immunity: Israeli 

Supreme Court Blocks Gaza Tort Cases, Lawfare, 26 July 2022) - raises the question of whether and how 

a suit brought by a theoretical Jewish Israeli citizen of Gaza would be considered constitutional and 

permitted.  

https://gisha.org/UserFiles/File/publications/Gaza_reconstruction_quotes.pdf
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https://www.lawfareblog.com/moving-toward-blanket-immunity-israeli-supreme-court-blocks-gaza-tort-cases
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and its population; (ii) the conduct is permissible because it responds to unlawful 

conduct from Palestinian actors. We seek to analyse these broad categories of 

explanation below through the frameworks of the defences which exist vis-à-vis 

international crimes under the Rome Statute and customary international law.  

432. We have also considered the separate position sometimes put forward, which 

argues that Israeli policies or their implementation are not the cause of Palestinian 

suffering, and that it is more caused by the conduct of Palestinian entities such as 

the PA or Hamas. This argument is analysed above in section 2.4.2. 

433. Some other arguments made by Israel are premised on the concept of 

“sovereignty”, for example that Israel has “the sovereign right to decide who 

enter[s] its territory.”788 It is difficult for us to analyse assertions of this kind 

through the lens of a legally recognised defence. A fundamental tenet of 

international criminal law, since Nuremberg, is that state sovereignty does not 

trump international crimes: a state may not use its “sovereign” powers to commit 

international crimes, whether against its own citizens or others.789 

9.1 Defences under the Rome Statute and customary law 

434. The Rome Statute deals with defences in articles 31 to 33.  

435. Among the defences explicitly defined there, several are not dealt with in this 

analysis because they are specific to the mental state of an individually identified 

accused. This is the case for example regarding the limited defence of superior 

orders, which could in theory apply to subordinates participating in the closure’s 

implementation pursuant to a legal obligation, and without knowledge of its 

 
788 Human Rights Committee, Summary record of the 3842nd meeting, 3 March 2022, 134th session, para. 

48. See also, Committee on Economic, Social and Cultural Rights, Information received from Israel on 

follow-up to the concluding observations on its fourth periodic report, 23 March 2022, para. 4; Human 

Rights Committee, Summary record of the 3116th meeting, 20 October 2014, 112th Session, para. 30; 

Human Rights Committee, Information received from Israel on follow-up to the concluding 

observations, 9 February 2017, para. 53; Committee on Economic, Social and Cultural Rights, In 

Dialogue with Israel, experts of Committee on Economic Social and Cultural Rights say human rights 

obligations extend to territories under the country’s effective control, 3 October 2019. See also, Muslem 

et al. v. Commander of the Military Forces in the West Bank et al., HCJ 2748/12, Preliminary Response on 

behalf of the Respondents, 10 April 2012, quoted in HaMoked and B’Tselem, So Near and Yet So Far: 

Implications of Israeli-Imposed Seclusion of Gaza Strip on Palestinians’ Right to Family Life, January 

2014, p. 9. 
789 See, e.g., Prosecutor v Tadić, IT-94-1, Decision on the Defence Motion for Interlocutory Appeal on 

Jurisdiction, 2 October 1995, paras 57-58 (“It would be a travesty of law and a betrayal of the universal 

need for justice, should the concept of State sovereignty be allowed to be raised successfully against 

human rights. Borders should not be considered as a shield against the reach of the law and as a 

protection for those who trample underfoot the most elementary rights of humanity.”). 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fSR.3842&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fISR%2fFCO%2f4&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fISR%2fFCO%2f4&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fSR.%203116&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fISR%2fCO%2f4%2fAdd.1&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fISR%2fCO%2f4%2fAdd.1&Lang=en
https://www.ohchr.org/en/press-releases/2019/10/dialogue-israel-experts-committee-economic-social-and-cultural-rights-say
https://www.ohchr.org/en/press-releases/2019/10/dialogue-israel-experts-committee-economic-social-and-cultural-rights-say
https://www.ohchr.org/en/press-releases/2019/10/dialogue-israel-experts-committee-economic-social-and-cultural-rights-say
https://www.btselem.org/download/201401_so_near_and_yet_so_far_eng.pdf
https://www.btselem.org/download/201401_so_near_and_yet_so_far_eng.pdf
https://www.legal-tools.org/doc/80x1an/
https://www.legal-tools.org/doc/80x1an/
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unlawfulness,790 but which would not excuse the conduct of those who oversee the 

closure.791   

436. The defence of mistake of law under article 32(2) is of the same nature. 

However, given that broader contextual factors may have a significant impact on 

its applicability here, we address it below. 

437. The defence of duress, at its core, also relates to a situation in which mens rea 

elements – in this case intent rather than knowledge – are negated by the existence 

of a situation in which the accused had no choice of action. However, the Rome 

Statute scheme somewhat conflates duress and necessity, which often arise in 

similar factual scenarios. As Ambos explains, duress and necessity differ because 

the former applies where the accused had no freedom of will, whereas the latter 

applies where the accused does have a choice of conduct, and opts for the “lesser 

evil”.792 Article 31(1)(d) creates a hybridised defence incorporating some elements 

of both of duress and necessity. It is addressed below.  

438. The remaining potentially relevant defence which is set out explicitly in the 

Rome Statute is that of self-defence (or defence of another) in article 31(1)(c). It is 

analysed below. 

439. In addition to the defences it explicitly recognises, the Rome Statute scheme 

preserves the applicability of other grounds for excluding criminal responsibility 

under international law.793 Accordingly, the position under customary 

international law is also considered below.  

440. In contrast to the law regarding the crime against humanity of persecution, 

analysed above, caselaw which considers the potentially relevant defences is scant. 

Article 31(1)(c) is yet to be invoked before the ICC, and articles 31(1)(d) and 32(2) 

have been addressed in only a small number of ICC decisions.794 The caselaw from 

other courts on self-defence, necessity, duress, and mistake of law is similarly thin. 

 
790 Rome Statute, article 33. 
791 We have also not addressed the defences of mental disease or defect (article 31(1)(a)), intoxication 

(article 31(1)(b)), or mistake of fact (article 32(1)). 
792 K. Ambos, Defences in international criminal law, in B. S. Brown (ed.), Research handbook on 

international criminal law (Edward Elgar Publishing, 2011), p. 311.  
793 Rome Statute, article 31(3), recognising such defences as are derived from the sources of applicable 

law set out in article 21. 
794 Article 31(1)(d): Prosecutor v Ongwen, Decision on the confirmation of charges against Dominic 

Ongwen, ICC-02/04-01/15-422-Red, 23 March 2016, paras 151-156; Prosecutor v Ongwen, Decision on 

Defence Request for the Chamber to Issue an Immediate Ruling Confirming the Burden and Standard 

of Proof Applicable to Articles 31(1)(a) and (d) of the Rome Statute, ICC-02/04-01/15-1494, 5 April 2019, 

paras 15-16; Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, paras 

 

https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Rome-Statute.pdf
https://www.legal-tools.org/doc/74fc6e/
https://www.legal-tools.org/doc/74fc6e/
https://www.legal-tools.org/doc/212084/
https://www.legal-tools.org/doc/212084/
https://www.legal-tools.org/doc/212084/
https://www.legal-tools.org/doc/kv27ul/
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9.2 Potentially relevant defences 

9.2.1 Self-defence (or the defence of others) 

441. Article 31(1)(c) reflects this defence as it exists under customary international 

law.795 It recognises a defence in respect of a crime against humanity where (i) there 

is “an imminent and unlawful use of force” producing a danger to person or 

property; and (ii) the person “acts reasonably to defend himself or herself or 

another person … in a manner proportionate to the degree of danger to the person 

or the other person”.796 

442. The final sentence of the sub-article provides that: “The fact that the person was 

involved in a defensive operation conducted by forces shall not in itself constitute 

a ground for excluding criminal responsibility under this subparagraph.”797  

443. We take note of academic writing which posits that the requirements of self-

defence are fundamentally at odds with the elements of crimes against humanity 

(and genocide), such that defensive force could in practice never constitute a 

defence against these crimes.798 However, since in principle the Rome Statute 

permits this defence in respect of crimes against humanity, we consider it 

appropriate to address whether the defence could be made out in these 

circumstances.  

444. We consider that it cannot. This is most fundamentally because the last 

paragraph of article 31(1)(c) makes clear that defensive force operates only on an 

individual basis: the defensive character of a state policy or operation cannot serve 

 
2581-2584, 2668, 2672. Article 32(2): Prosecutor v Lubanga, Decision on the confirmation of charges, ICC-

01/04-01/06-803-tEN, 29 January 2007, paras 304-316; Prosecutor v Abd-Al-Rahman (‘Ali Kushayb’), 

Decision on the confirmation of charges against Ali Muhamad Ali Abd-Al-Rahman (‘Ali Kushayb’), 

ICC-02/05-01/20-433, 9 July 2021, paras 74-85. 
795 Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 February 2001, para. 451. 
796 Rome Statute, article 31(1)(c). See also, Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 

February 2001, para. 451. Having identified that the Rome Statute’s article 31(1)(c) reflects customary 

law, the Trial Chamber identified these two conditions for the defence. No explicit reference was made 

there to article 31(1)(c)’s requirement that the accused acted “reasonably”, and it therefore appears that 

this is treated as part of the second condition concerning proportionality.  
797 Rome Statute, article 31(1)(c). 
798 H. Tonkin, Defensive force under the Rome Statute, Melbourne Journal of International Law, 2005, Vol. 

6, pp. 106-114; P. Mielniczek, Limits of the Right of Self-Defence of Individuals in International Criminal 

Law, Polish Review of International and European Law, 2014, Vol. 3, issue 3-4, pp. 54-55. See also, comments 

to this effect by members of the International Law Commission when debating the Draft Code of 

Offences against the Peace and Security of Mankind: Yearbook of the International Law Commission, 1987, 

Vol. 1, pp. 9, 14, 16, 17, 21, 24, 25, 26, 28, 33.  
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to defend an individual involved from international criminal responsibility.799 

Thus, in Prosecutor v Kordić and Čerkez, the ICTY ruled that it was irrelevant 

whether the crimes had been undertaken in furtherance of a military operation in 

self-defence.800  

445. In our view this is the case even where the conduct charged did not merely 

occur within the context of the defensive operation, but itself constituted the 

defensive operation. One commentator has addressed this implicitly by giving the 

example of a head of state who orders a military defence operation to fight back 

an enemy state:801 the head of state could not rely on self-defence under article 

31(1)(c) as a shield against criminal responsibility if the defensive operation which 

was ordered constitutes an international crime (for example because of the 

methods by which it is implemented, even if the defensive use of force itself is 

permissible).  

446. We therefore consider it clear that self-defence would not be available based 

simply on an argument that the closure itself is defensive. However, even if we are 

wrong, we consider that the requirements of (i) imminent force; and 

(ii) reasonableness and proportionality would not be met, for reasons similar to 

those addressed below in respect of article 31(1)(d). Moreover, article 31(1)(c) can 

only justify harm caused against the originator of the unlawful force, not against 

third persons.802 It could not be used to justify harm to civilians, who are not part 

of Hamas and cannot be said to be the originators of force against Israel. The ICTY 

Appeals Chamber has ruled, in this vein, that an attack against civilians cannot be 

justified as self-defence.803 

9.2.2 Necessity and duress 

447. Article 31(1)(d) of the Rome Statute combines elements of the defences usually 

referred to as duress and necessity. The defence is made out where three 

requirements are met: 

 
799 See also, K. Ambos, Defences in international criminal law, in B. S. Brown (ed.), Research handbook on 

international criminal law, Edward Elgar Publishing, 2011, p. 309; K. Ambos, Other Grounds for 

Excluding Criminal Responsibility, in A. Cassese, P. Gaeta and J. Jones, The Rome Statute of the 

International Criminal Court, pp. 997, 1014; A. Eser, Article 31: Grounds for excluding criminal 

responsibility, in O. Triffterer and K. Ambos (eds.), Rome Statute of the International Criminal Court: A 

Commentary, Bloomsbury, 2016, pp. 1144-1146, mn 38-40.  
800 Prosecutor v Kordić & Čerkez, IT-95-14/2-T, Judgement, 26 February 2001, para. 452. 
801 A. Eser, Article 31: Grounds for Excluding Criminal Responsibility, in O. Triffterer and K. Ambos 

(eds.), Rome Statute of the International Criminal Court: A Commentary, Bloomsbury, 2016, pp. 1145-1146, 

mn 40. 
802 Ibid., p. 1148, fn. 138. 
803 Prosecutor v Martić, IT-95-11-A, Judgement, 8 October 2008, para. 268. 
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(i) The conduct in question was caused by duress resulting from a threat of 

imminent death or of continuing or imminent serious bodily harm against 

the accused or another person; 

(ii) The accused acted necessarily and reasonably to avoid the threat; and 

(iii) The accused did not intend to cause a greater harm than the one sought 

to be avoided.804  

448. We consider it clear that these requirements cannot be established in respect of 

the closure.  

449. The first considerable obstacle concerns the immediacy of any harm which is 

threatened. The closure has continued, albeit in various forms and to varying 

extents, for more than 15 years. In the Ongwen case, an ICC Trial Chamber 

explained that the defence:  

is unavailable if the accused is threatened with serious bodily harm that is not going 

to materialise sufficiently soon. A merely abstract danger or simply an elevated 

probability that a dangerous situation might occur – even if continuously present – 

does not suffice.805 

450. Threats of rocket attacks, attacks by individuals within Israel, or other acts of 

violence from Hamas have undoubtedly existed at various times during the period 

of the closure. The existence of these threats is made even more clear from the fact 

that at times they have been realised.806 However, the nature and level of the threats 

have varied over time. In contrast, the closure has been maintained for more than 

15 years. We consider it doubtful that there has constantly been a threat of imminent 

harm from Hamas of attacks throughout this entire period. Likewise other possible 

threats from Hamas, such as that it might kill or seriously injure Israeli prisoners,807 

have arguably existed for some periods of time, however it would need to be the 

case that throughout that time there was a threat that death or serious injury could 

occur imminently. This also strikes us as unlikely, considering that the prisoners 

have over time not been suddenly killed or seriously injured. Even more clearly, 

 
804 See article 31(1)(d) and Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 

2021, paras 2581-2584. 
805 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2582. 
806 See above at paragraphs 22, 35, 44, 276. 
807 For example, the Israeli soldier Gilad Shalit was held prisoner by Hamas from June 2006 to October 

2011. Four Israelis are currently unaccounted for in Gaza, with two believed to be detained by Hamas 

and two believed dead with their remains held by Hamas. They have been in Hamas’ custody since 

2014 and 2015. See Timeline – Gilad Shalit, held for five years, Reuters, 12 October 2011; Hamas finally 

acknowledges holding 4 Israelis, including bodies of 2 soldiers, The Times of Israel, 1 April 2016; Father 

of Hamas captive says prepared to wait for release of all Israelis in Gaza, The Times of Israel, 29 June 

2022. 
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concerns about the stockpiling of weapons would not suffice, considering that any 

threatened harm would clearly not be imminent.  

451. However, perhaps more conclusively, even if a threat of imminent harm had 

been continuous, it would additionally need to be demonstrated that the closure 

was a necessary and reasonable means by which to avoid that threat. This involves 

assessing what the person should have done to avoid the threat, in light of all the 

circumstances, including whether other alternatives were available.808 

452. Considerable debate surrounds the question of whether the closure is even 

effective in “avoiding” threats posed by Hamas. Senior Israeli officials have 

remarked that the closure may be counterproductive from a security perspective.809 

Strong indications that the closure is not an apt means to avoid threats from Hamas 

may be drawn from the fact that, more than 15 years after its intensification, the 

closure continues.810 If the defence of necessity were to be applicable, it would 

require that a threat of imminent serious harm has remained throughout this 15-

year period despite the closure. We also consider that the considerable harm caused 

for more than 15 years to Gaza’s two million inhabitants, the great majority of 

whom are civilians,811 calls into serious doubt whether the closure can be 

considered “reasonable”. 

 
808 Prosecutor v Ongwen, Trial Judgment, ICC-02/04-01/15-1762-Red, 4 February 2021, para. 2583. 
809 For example: B. Ravid, Rivlin Tells European Lawmakers: Conditions Not Right for Final Status 

Agreement With Palestinians, Haaretz, 22 June 2016 (“We need to advance the development of 

infrastructure, gas, electricity, water, sewerage and housing. We need to find a solution to the human 

tragedy in the Gaza Strip […] The State of Israel regards the rehabilitation of Gaza, as well as economic 

development and improved living conditions for both the Palestinians and the Israelis as both a moral 

and a security interest.”); Gisha, Quotes by Israeli security and political figures about the connection 

between reconstruction and economic development in Gaza and Israel’s interests, 29 March 2019, pp. 

7-8 (Maj. Gen. Sami Turgeman, former commander of the Southern Command, quoted on Channel 2, 29 

July 2017, “It is completely clear that severe economic hardship creates potential for escalation, 

potential for a situation where one has nothing to lose any more. We need to sustain the Strip so that it 

doesn’t fall into the abyss. If you want to expand the intervals between rounds of fighting, you need to 

be ready for war, which will deter him [Hamas], and to create hope for the population. Meaning I 

would open 2 or 3 big crossings, highly advanced ones, around the Gaza Strip, and allow all products 

into the Strip, on the condition of security checks. Secondly, I would permit people to exit the Strip. Let 

them exit to the whole world.”). 
810 In discussing whether the closure could be justified by self-defence, Benvenisti notes that questions 

of necessity and proportionality become “all the more difficult with mounting evidence showing that, 

despite the prolonged blockade, the motivation of the Hamas government and other organizations in 

the Gaza Strip to arm themselves with ever-more sophisticated weaponry and to continue military 

operations against Israel has not abated”. See E. Benvenisti, The International Law of Prolonged Sieges 

and Blockades: Gaza as a Case Study, International Law Studies, Vol. 97, 2021, p. 984. It likewise does not 

appear that the closure has reduced support for Hamas within Gaza, see fn. 590 above. 
811 See paragraph 205 above. 
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453. Finally, we note that – as set out above in section 8.2.1 – there are reasons to 

believe that at least some Israeli officials have actively wanted or sought the harm 

caused by the closure to civilians in Gaza as a means of exerting pressure on 

Hamas. We consider that any individual accused intending such a consequence 

would be precluded from reliance on article 31(1)(d) by the third requirement: 

there must not be an intention to impose greater harm than that sought to be 

avoided.  

454. We have therefore concluded that the Rome Statute’s article 31(1)(d) would not 

provide a defence.  

455. A separate question could arise as to whether the defences of duress or 

necessity might apply under customary international law. However, the existence 

and scope of these defences at customary law are not clear.  

456. Duress was considered by the ICTY Appeals Chamber in Erdemović.812 A 

minority considered that duress could constitute a complete defence where: (i) the 

act charged was done under an immediate threat of severe and irreparable harm 

to life or limb; (ii) there was no adequate means of averting such evil; (iii) the crime 

committed was not disproportionate to the evil threatened; and (iv) the situation 

leading to duress was not voluntarily brought about by the person coerced.813 

However, the majority concluded that an accused charged with killing civilians 

could invoke duress only as a factor in mitigation of sentence, rather than as a 

complete defence.814  

457. Despite the theoretical differences of approach, the practical gap between the 

positions set out in Erdemović is small: in explaining the minority position Judge 

Cassese noted that while (in his view) the defence is available as a matter of law, 

as a question of fact the proportionality requirement will be difficult to satisfy and 

that a trier of fact may even consider that it could never be met where the accused 

saves his own life at the expense of another.815 And while the majority’s reasons 

appear to leave open the question of whether the defence could apply for crimes 

against humanity not involving the intentional killing of civilians, the same factual 

 
812 Prosecutor v Erdemović, IT-96-22-A, Judgement, 7 October 1997. 
813 Prosecutor v Erdemović, IT-96-22-A, Separate and Dissenting Opinion of Judge Cassese, 7 October 

1997, paras 14-49, elements set out in paras 16 and 41; Separate and Dissenting Opinion of Judge 

Stephen, 7 October 1997, paras 23-68. 
814 Prosecutor v Erdemović, IT-96-22-A, Joint Separate Opinion of Judge McDonald and Judge Vohrah, 7 

October 1997, paras 40-88 and Prosecutor v Erdemović, IT-96-22-A, Separate and Dissenting Opinion of 

Judge Li, 7 October 1997, paras 2-12; adopted as the majority position in Prosecutor v Erdemović, IT-96-

22-A, Judgement, 7 October 1997, para. 19. 
815 Prosecutor v Erdemović, IT-96-22-A, Separate and Dissenting Opinion of Judge Cassese, 7 October 

1997, paras 41 and 49. 
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difficulties arising in respect of proportionality are likely to apply for any crime 

against humanity. 

458. Caselaw dating back to Nuremberg confirms that the defence of necessity exists 

under customary international law, although its precise requirements are not 

settled,816 and it has not been agreed whether it is applicable to crimes against 

humanity.817 In one brief decision, an ICTY Trial Chamber ruled that an alleged 

war crime involving the plunder of cattle in the face of starvation could be justified 

by a defence of necessity which existed under customary international law.818 The 

Trial Chamber noted that a situation of extreme need had existed, that the conduct 

was not disproportionate, that the perpetrators had not themselves created the 

humanitarian crisis, and that their conduct was indispensable for the population’s 

survival.819  

459. It seems likely that any arguments about necessity under customary 

international law would face the same difficulties as are identified above; in 

particular, it is doubtful that the closure is proportionate to an immediate danger, 

and that it is a necessary (or effective) means of responding. 

9.2.3 Tu quoque and reprisals 

460. Tu quoque refers to a (purported) exclusion of responsibility where a wrong has 

also been committed by the other party to the conflict. However, caselaw clearly 

establishes that this is not a defence under customary international law. The ICTY 

has held that: “[t]he defining characteristic of modern international humanitarian 

law is instead the obligation to uphold key tenets of this body of law regardless of 

the conduct of enemy combatants.”820  

 
816 See K. Ambos, Other Grounds for Excluding Criminal Responsibility, in A. Cassese, P. Gaeta and J. 

Jones, The Rome Statute of the International Criminal Court, pp. 986-991. 
817 Ibid., pp. 996-997. 
818 Prosecutor v Orić, IT-03-68-T, Oral Decision Rendered Pursuant to Rule 98bis in the Orić Case, 8 June 

2005 (“Having recognised that the defence of necessity was an established principle in customary 

international law in 1992 and 1993, the Trial Chamber considered the extraordinary humanitarian 

circumstances in Srebrenica at the time. It thus found that there was abundant evidence that Srebrenica 

was isolated, that the starving population was drastically increasing with the influx of refugees and 

that there had been repeated calls for help. The Trial Chamber noted that there was no evidence that 

the taking away of cattle was disproportionate or that the direct perpetrators of the appropriation of 

cattle had brought about the humanitarian situation themselves, but rather that these acts had become 

indispensable for the survival of the population of Srebrenica.”). 
819 Ibid. 
820 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 511; see also, paras 515-

520. See also, Prosecutor v Kunarac et al., IT-96-23 & IT-96-23/1-A, Judgement, 12 June 2002, para. 87; 

Prosecutor v Martić, IT-95-11-A, Judgement, 8 October 2008, para. 111; Prosecutor v Milošević, IT-98-29/1-

A, Judgement, 12 November 2009, para. 250.   
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461. The concept of reprisals is a similar but distinct potential basis of justification. 

It also arises in response to a violation of international law by another party to a 

conflict. However, reprisals are an enforcement mechanism, used as a means of 

last resort to coerce compliance with international law by the other party. 

Originating in international humanitarian law, the permissible scope for reprisals 

within international criminal law is narrow, and shrinking. Reprisals against 

protected persons (thus, including civilians) are never permitted.821 It is doubtful 

that reprisals could ever function as a defence against crimes against humanity, 

and even more so in respect of the crime against humanity of persecution. As the 

NMT stated in the Hostages case:  

Reprisals taken against a certain race, class or group irrespective of the 

circumstances of each case, sounds more like vengeance than an attempt to deter 

further criminal acts by the population. An assumption of guilt on the part of a 

particular race, class or group of people in all cases also contravenes established 

rules.822 

462. We therefore do not consider that reprisals could constitute a defence against a 

charge of persecution concerning the closure. And we add that for the reasons 

touched on already, the closure would not meet the strict criteria for permissible 

reprisals, which include proportionality, “elementary considerations of 

humanity”, and being a measure of last resort.823 

9.2.4 Compliance with international humanitarian law 

463. At the heart of Israel’s position on the closure are the arguments that (i) the 

closure is a military measure designed to address the ongoing threat of hostilities 

from Hamas; and (ii) minimum humanitarian requirements are met. In essence, 

this is an argument that the closure does not violate the rules of international 

humanitarian law. A question therefore arises as to whether compliance with 

international humanitarian law can serve as a defence to a charge of crimes against 

humanity. This matter is distinct from the question analysed and applied in 

sections 5.1.3 and 5.2.3 above, of whether international humanitarian law 

specifically permits particular conduct which deprives people of their 

fundamental human rights, meaning that such conduct is not “contrary to 

international law”. 

 
821 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, paras 527-534. See also, Prosecutor 

v Karadžić, IT-95-5/18-T, Public Redacted Version of Judgement Issued on 24 March 2016, 24 March 

2016, para. 5949. 
822 NMT, United States of America v Wilhelm List et al., Judgment, 19 February 1948, p. 1303. 
823 Prosecutor v Kupreškić et al., IT-95-16-T, Judgement, 14 January 2000, para. 535; Prosecutor v Martić, IT-

95-11-T, Judgement, 12 June 2007, paras 465-467. 
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464. The question of the relevance of international humanitarian law arose directly 

in some cases before the ICTY. In Popović, the ICTY Appeals Chamber overturned 

a conviction for the crime against humanity of forcible transfer where there was no 

evidence that the persons transferred were civilians. The Chamber noted, 

apparently in passing that: 

While remaining cognisant of the fact that Miletić was convicted for forcible transfer 

as a crime against humanity, not as a war crime, the Appeals Chamber further notes 

that forcible displacement of enemy soldiers is not prohibited under international 

humanitarian law.824 

465. However, the Chamber did not resolve the question of how compliance with 

international humanitarian law affects the characterisation of conduct as a crime 

against humanity. It found another basis on which to overturn the conviction 

(namely, a conclusion that the nexus to the attack against civilians had not been 

established).825  

466. Earlier, in Brđanin, the question arose as to whether firing non-Serbs from their 

employment could constitute persecution where an argument was made that the 

dismissals were permitted by article 27 of the Fourth Geneva Convention (“…the 

Parties to the conflict may take such measures of control and security in regard to 

protected persons as may be necessary as a result of the war”). The Appeals 

Chamber declined to treat article 27 as providing a shield from liability for crimes 

against humanity. Rather it considered that: 

…in the context of persecution, the lawfulness of the measures taken under 

Article 27 of Geneva Convention IV is appropriately dealt with when considering 

the general elements of crimes against humanity and when considering whether an 

act is carried out on discriminatory grounds.826 

467. The Appeals Chamber stated that it agreed with the Trial Chamber’s 

conclusion that “the reason for the dismissals was the ethnicity of the individuals 

concerned.”827  

468. The Brđanin judgment therefore appears to reject an approach which would 

treat lawfulness under international humanitarian law as a defence to crimes 

against humanity. However, it also did not clearly resolve the question of how 

security measures said to be justified under international humanitarian law 

interact with crimes against humanity. From the judgment, it is ambiguous 

whether the Appeals Chamber was addressing the question as one of fact (that is: 

 
824 Prosecutor v Popović et al., IT-05-88-A, Judgement, 30 January 2015, para. 774. 
825 Ibid. 
826 Prosecutor v Brđanin, IT-99-36-A, Judgement, 3 April 2007, para. 167. 
827 Ibid. 
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security was not the real reason for the dismissals; the dismissals were in fact 

purely based on ethnicity and were intended to discriminate on this basis) or as 

one of law (for example: that article 27 permits “measures of control and security” 

but does not intend to permit discrimination on the basis of protected grounds). 

An extrajudicial analysis of the decision by Judge Pocar also fails to resolve this 

question. He interprets the appeals judgment as recognising that “when it is 

proven that a transfer was made on discriminatory grounds, authorities may not 

attempt to justify it by invoking control and security concerns.”828 However, he 

speaks of the need for the judges to determine the “real import” of or the “real 

reason” for treatment in order to determine whether it is discriminatory.829 This 

fails to address the possibility that measures could be both discriminatory and 

motivated by security or other bases apparently permitted by international 

humanitarian law.    

469. As noted above,830 legal commentators addressing this question have stressed 

that it is important for crimes against humanity to be interpreted in such a way 

that they do not interfere with legitimate means of warfare which international 

humanitarian law intends to permit.831 This point is reflected in some ICTY 

decisions. For example, in Galic, the ICTY Trial Chamber held that: 

[W]hen considering the general requirements of Article 5, the body of laws of war 

plays an important part in the assessment of the legality of the acts committed in 

the course of an armed conflict and whether the population may be said to have 

been targeted as such.832 

470. However, neither the commentators nor the ICTY decisions go so far as to 

suggest that compliance with international humanitarian law constitutes a general 

defence to crimes against humanity. Instead, they generally conclude that the 

 
828 F. Pocar, Persecution as a Crime Under International Criminal Law, Journal of National Security Law 

& Policy, 2008, Vol. 2, p. 362. 
829 Ibid. 
830 See paragraph 218 above. 
831 See, for example, R.J. Bartels, Chapter 6: Lex Specialis in International Criminal Law? The interplay 

between war crimes and crimes against humanity, From the battlefield to the courtroom (and back): The 

interplay between international humanitarian law and international criminal law, 2022, pp. 224-225; P. 

Akhavan, Reconciling Crimes Against Humanity with the Laws of War: Human Rights, Armed 

Conflict, and the Limits of Progressive Jurisprudence, Journal of International Criminal Justice, 2008, 

Vol. 6, pp. 21-37; W. J. Fenrick, Crimes in combat: the relationship between crimes against humanity 

and war crimes, Guest Lecture Series of the Office of the Prosecutor, 5 March 2004, especially at p. 13. 
832 Prosecutor v Galić, IT-98-29-T, Judgement, 5 December 2003, para. 144. See also, the Appeals Judgment 

in Kunarac, in which the Appeals Chamber held that “[t]o the extent that the alleged crimes against 

humanity were committed in the course of an armed conflict, the laws of war provide a benchmark 

against which the Chamber may assess the nature of the attack and the legality of the acts committed 

in its midst”: Prosecutor v Kunarac et al., Judgement, IT-96-23 & IT-96-23/1-A, 12 June 2002, para. 91. 
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solution is to take into account international humanitarian law when analysing the 

elements of crimes against humanity.833 

471. The ICC framework follows this approach. The Rome Statute does not create 

any general exclusion of criminal responsibility for crimes against humanity 

arising from compliance with international humanitarian law. However, relevant 

principles of international humanitarian law may be considered as part of the 

elements of crimes against humanity.834 For the crime of persecution, we consider 

this analysis to be relevant in three areas: (1) the chapeau elements incorporate 

international humanitarian law in reflecting its concept of civilian; (2) the element 

of “severe deprivation of fundamental human rights” is only made out where the 

conduct is “contrary to international law”, including international humanitarian 

law; and (3) as indicated by the ICTY Appeals Chamber in Brđanin, rules of 

international humanitarian law could be considered in assessing whether 

measures are truly discriminatory or have some alternative permissible 

justification.  

472. Accordingly, Israel’s position that the closure is justified on the basis of security 

has been assessed for the purpose of this opinion in the context of those issues. 

Compliance with international humanitarian law cannot, however, constitute a per 

se excuse where the elements of crimes against humanity have been established. 

9.2.5 Mistake of law 

473. Article 32(2) of the Rome Statute regulates the circumstances in which a mistake 

of law can exclude criminal responsibility. A mistake of law about whether 

conduct is a crime under the Rome Statute does not exclude responsibility.  

474. However, a mistake of law can exclude responsibility “if it negates the mental 

element required…”.835 This can occur where an element of a crime involves a legal 

condition, and the accused lacked knowledge of this circumstance. Identifying 

whether a mistake negates the required mental element is notoriously difficult and 

divergent views are held on how it should be done.836 However, we consider it 

clear that at least one of the elements of persecution requires such an assessment.837 

 
833 See R.J. Bartels and P. Akhavan referred to in fn. 831 above.  
834 Elements of Crimes, 11 June 2010, General Introduction, para. 6. Regarding the intended meaning of 

this paragraph, see above at paragraphs 214-216. 
835 Rome Statute,  article 32(2). 
836 See A. Coco, The Defence of Mistake of Law in International Criminal Law: A Study on Ignorance and Blame, 

Oxford University Press, 2022, pp. 136-139. 
837 Although this question has not yet been addressed by the ICC it has been suggested by some 

commentators. See O. Triffterer and J. D. Ohlin, Article 32: Mistake of fact or mistake of Law, in O. 

Triffterer and K. Ambos (eds), The Rome Statute of the International Criminal Court – A Commentary, (3rd 
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This is the element discussed in sections 5.1.3 and 5.2.3 above: namely that the 

victims were deprived of their fundamental human rights, contrary to international 

law. 

475. In light of Israel’s public position that the closure is lawful, and Israeli court 

decisions finding that aspects of the closure are permissible,838 persons accused of 

persecution in respect of the closure (or some aspects of it) might argue that they 

had mistakenly believed that the conduct in question was not “contrary to 

international law” by reference to Israel’s position on international humanitarian 

law. 

476. A conclusion on this would ultimately be specific to the mental state of an 

individual, as well as to the nature of the person’s role in the closure and the 

conduct they were accused of. However, some likely obstacles to such a defence 

arise from the broader circumstances. In particular, we highlight that the question 

of the closure’s legality, including under international humanitarian law, has been 

the subject of considerable debate and controversy. In contrast to the Israeli 

position, numerous international bodies, human rights organizations, and even the 

ICRC, have condemned the closure as impermissible according to international 

law.839 On a range of matters including, but not limited to, the closure, Israeli court 

 
ed. 2016), p. 1169, mn 18; K. J. Heller, Mistake of Legal Element, the Common Law, and Article 32 of 

the Rome Statute: A Critical Analysis, Journal of International Criminal Justice, 2008, Vol. 6, at pp. 424-

425; A. Coco, The Defence of Mistake of Law in International Criminal Law: A Study on Ignorance and Blame, 

Oxford University Press, 2022, pp. 187-188.  
838 See, for example, paragraphs 42 and 85 above. Numerous other Israeli court decisions exist on 

relevant issues which are not directly referenced in this opinion. 
839 See, for example, ICRC, News Release 10/103, Gaza closure: not another year! 14 June 2010; Human 

Rights Council, A/HRC/23/21, Report of the Special Rapporteur on the situation of human rights in the 

Palestinian territories occupied since 1967, 3 June 2013, para. 55(c); Human Rights Council, 

A/HRC/35/19, Ensuring accountability and justice for all violations of international law in the Occupied 

Palestinian Territory, including East Jerusalem: comprehensive overview on the status of 

recommendations addressed to all parties since 2009, 12 June 2017, para. 44; Human Rights Council, 

A/HRC/34/38, Human rights situation in the Occupied Palestinian Territory, including East Jerusalem: 

Report of the Secretary General, 13 April 2017, paras 30-33; Human Rights Council, A/HRC/12/48, 

Human Rights in Palestine and Other Occupied Arab Territories: Report of the United Nations Fact-

Finding Mission on the Gaza Conflict, 25 September 2009, paras 1931-1934; UN General Assembly,  

A/76/433, Report of the Special Rapporteur on the situation of human rights in the Palestinian territories 

occupied since 1967, 22 October 2021, para. 29; Amnesty International, Israel’s Apartheid Against 

Palestinians, 2022; Human Rights Watch, Israel/Gaza: Blockade Unlawful Response to Rocket Attacks, 

22 January 2008; Human Rights Watch, Gaza: Israel’s ‘Open-Air Prison’ at 15, 14 June 2022; Human 

Rights Watch, Unwilling or Unable, 2 April 2017; Human Rights Watch, A Threshold Crossed, 27 April 

2021; Human Rights Council, A/HRC/40/CRP.2, Report of the detailed findings of the independent 

international Commission of inquiry on the protests in the Occupied Palestinian Territory, 18 March 

2019, para. 701. See also, Human Rights Committee, CCPR/C/ISC/CO/5, Concluding observations on 

the fifth periodic report of Israel, 30 March 2022, paras 38-39; Committee on Economic, Social and 
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decisions regarding international law are critiqued by high-profile legal 

commentators, including some who are prominent in Israel, as being at odds with 

international law.840 Given the attention which the question receives, and the 

period of time over which it has been discussed, we consider it probable that this 

debate is known at least to those persons involved in planning and implementing 

the closure at a senior level, if not in legal detail then in broad terms. 

477. These contextual factors may be relevant in two ways. First, they may be used 

to assess whether an accused person genuinely had an honest mistaken belief 

about the lawfulness of the closure under international law. On one interpretation, 

this was the approach used by the ICC Pre-Trial Chamber in Lubanga to reject 

defence arguments about mistake of law, finding that the evidence about general 

levels of knowledge in Lubanga’s surroundings refuted the suggestion that 

Lubanga could have genuinely made such a mistake.841 In light of the considerable 

condemnation and debate regarding the closure, it might similarly be questioned 

whether a person involved in it honestly believes it to be lawful as a matter of 

international law (as opposed to considering, for example, that the closure’s 

lawfulness is disputed). However, this would clearly depend on the specifics of a 

given accused and the relevant circumstances. 

 
Cultural Rights, E/C.12/ISR/CO/4, Concluding observations on the fourth periodic report of Israel,  12 

November 2019, paras 10-11. 
840 Israel’s most prominent international lawyer, Yoram Dinstein has criticised the position taken by 

Israel and its Supreme Court that Gaza is no longer occupied: Y. Dinstein, The Termination of 

Belligerent Occupation, in The International Law of Belligerent Occupation (2nd ed.), Cambridge University 

Press, 2019, paras 845-862. A more nuanced and detailed consideration, specifically directed to the 

closure, is provided by the prominent Israeli academic Eyal Benvenisti, who is currently Whewell 

Professor of International Law and the Director of the Lauterpacht Centre for International Law at 

Cambridge University: E. Benvenisti, The International Law of Prolonged Sieges and Blockades: Gaza 

as a Case Study, International Law Studies, Vol. 97, 2021. For examples of other writings by Israelis which 

critique the positions taken by Israel or the decisions of the Supreme Court, see: Y. Shany, The Law 

Applicable to Non-Occupied Gaza: A Comment on Bassiouni v Prime Minister of Israel, International 

Law Forum, Research Paper No. 13-09, 25 February 2009; G. Harpaz and Y. Shany, The Israeli Supreme 

Court and the Incremental Expansion of the Scope of Discretion under Belligerent Occupation Law, 

Israel Law Review, Vol. 43(3), 2010; D. Kretzmer, The law of belligerent occupation in the Supreme Court 

of Israel, International Review of the Red Cross, Vol. 94(855), 2012; A. Gross, The Writing on the Wall: 

Rethinking the International Law of Occupation, Cambridge University Press, 2017; M. Luft, Living in a 

Legal Vacuum: The Case of Israel’s Legal Position and Policy Towards Gaza Residents, Israel Law 

Review, Vol. 51(2), June 2018; Y. Shany, A. Cohen, Moving Toward Blanket Immunity: Israeli Supreme 

Court Blocks Gaza Tort Cases, Lawfare, 26 July 2022. 
841 Prosecutor v Lubanga, Decision on the confirmation of charges, ICC-01/04-01/06-803-tEN, 29 January 

2007, paras 306-316. See also, A. Coco, The Defence of Mistake of Law in International Criminal Law: A Study 

on Ignorance and Blame, Oxford University Press, 2022, p. 141. More recently arguments concerning 

mistake of law were also rejected as not being sufficiently raised on the evidence in Prosecutor v Abd-

Al-Rahman (‘Ali Kushayb’), Decision on the confirmation of charges against Ali Muhammad Ali Abd-

Al-Rahman (‘Ali Kushayb’), ICC-02/05-01/20-433, 9 July 2021, paras 74-84. 
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478. Secondly, if the ICC determines that the defence of mistake of law is limited by 

factors such as reasonableness, these contextual matters would clearly be relevant. 

Whether such limitations apply remains the subject of debate.842 Article 32(2) 

makes no reference to them, and limitations based on the unavoidability or 

reasonableness of a mistake were rejected by the Rome Statute’s drafters.843 

However, some have interpreted the decision in Lubanga as reflecting an adoption 

of the “layman’s parallel evaluation test”.844 That test involves assessing whether, 

despite being mistaken about the legal significance of their conduct, the 

perpetrator nonetheless comprehended its “social significance”; if so, the defence 

does not apply.845 Clearly, if such an approach is taken then a defence of mistake 

of law regarding the closure would face significant difficulties, particularly given 

the levels of attention and debate concerning the closure, which would strongly 

support an inference that those involved were aware of its social significance. 

10. CONCLUSIONS 

479. Based on the above analysis, we have concluded that there is a reasonable basis 

to believe that the closure constitutes the crime against humanity of persecution.  

 
842 Those who argue that no such limitations exist under the Rome Statute (though not without 

recognising the problems this causes) include: K. J. Heller, Mistake of Legal Element, the Common Law, 

and Article 32 of the Rome Statute: A Critical Analysis, Journal of International Criminal Justice, 2008, Vol. 

6, pp. 440-441; A. Coco, The Defence of Mistake of Law in International Criminal Law: A Study on Ignorance 

and Blame, Oxford University Press, 2022, pp. 140-141; and A. van Verseveld, Mistake of Law: Excusing 

Perpetrators of International Crimes Springer, 2012, pp. 83-90, especially pp. 87-88. Those apparently 

supporting the use of such limitations by the ICC include: O. Triffterer and J. Ohlin, Article 32 – Mistake 

of fact or mistake of law, in O. Triffterer and K. Ambos (eds), The Rome Statute of the International Criminal 

Court – A Commentary, Bloomsbury, 2016, pp. 1176-1177, mn 48-49; K. Ambos, Defences in international 

criminal law, in B. S. Brown (ed.), Research handbook on international criminal law Edward Elgar 

Publishing, 2011, p. 322; and E. van Sliedregt, Individual Criminal Responsibility in International Law, 

Oxford University Press, 2012, pp. 272-273. 
843 O. Triffterer and J. Ohlin, Article 32 – Mistake of Fact or Mistake of Law, in O. Triffterer and K. 

Ambos (eds), The Rome Statute of the International Criminal Court – A Commentary, Bloomsbury, 2016, pp. 

1163-1166, mn 5-10. See also, K. J. Heller, Mistake of Legal Element, the Common Law, and Article 32 

of the Rome Statute: A Critical Analysis, Journal of International Criminal Justice, 2008, Vol. 6, p. 440. 
844 Prosecutor v Lubanga, Decision on the confirmation of charges, ICC-01/04-01/06-803-tEN, 29 January 

2007, para. 316, which refers to whether or not Lubanga was “unaware of a normative objective element 

of the crime as a result of not realising its social significance (its everyday meaning).” [emphasis added] See 

A. Coco, The Defence of Mistake of Law in International Criminal Law: A Study on Ignorance and Blame, 

Oxford University Press, 2022, pp. 142-143; O. Triffterer and J. Ohlin, Article 32 – Mistake of Fact or 

Mistake of Law, in O. Triffterer and K. Ambos (eds), The Rome Statute of the International Criminal Court 

– A Commentary, Bloomsbury, 2016, p. 1176, mn 47. 
845 See A. Coco, The Defence of Mistake of Law in International Criminal Law: A Study on Ignorance and Blame, 
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480. We consider that all material elements of the crime are met. In the light of 

Israel’s statements and conduct, we also consider it probable that at least some 

individual officials within Israeli state institutions possess (or have possessed) the 

required mental elements.  

481. We have also concluded that no defences apply so as to justify the closure and 

render it lawful. Excuses, which relate to the mental state of an individual accused, 

would need to be decided by reference to a specific accused. 

482. We consider that this is the position under the Rome Statute, but also under 

customary international law.    
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